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eAmerican Judges and Corporate Reorganizations 
in the United States* 


The first reorganizations of corporations in the United States involved 
railroads. The reasons for this development of financial history lie in con- 
siderations of public policy and economic facts and theory.’ From the begin- 
ning, the public interest in continuous, uninterrupted, and efficient transporta- 
tion service has been recognized as of first importance. In England railroad 
properties may not even be mortgaged, because foreclosure sales might dis- 
rupt service.” In the United States, such properties may be mortgaged, but in 
the absence of special statute, they cannot be sold upon execution,*’ and when 
a transfer is made by judicial sale under court guidance and sanction, the 
public interest overshadows other considerations.‘ Transportation systems, the 
nation’s life arteries, are not to be sold nor dismembered like the ordinary 
type of private enterprise. 


What economic facts and laws are involved? Railroads have represented 
unusually large accumulations of wealth. The Baltimore and Ohio, which 
was started in 1827, represented an investment of three millions of dollars.* 


*This study is limited to an examination of the methods, developed by equity judges, pursuant to 
which corporations were reorganized in the United States prior to the passage of State and Federal 
— — for that purpose. An occasional reference is made to Section 77B of the 
ankruptey Act. 


1, Swaine, Robert T., Reorganizations of corporations; certain developments of the last decade. ‘‘Be- 
cause of the large investments, the variety of different classes of securities and the widespread 
public interest usually involved in the reorganization of railroads, it has been in such cases that 
the law affecting corporate reorganizations, and particularly the law affecting reorganization by 
judicial proceedings has been developed.’’ (1927) 27 Col. L. Rev. 901. 

. Cook, William W., Fraud and Ultra Vires in Reorganizations, 10 A.B.A.J. 780( 1924). The author 
points out that equity jurisprudence in England was not extended to reorganizations because only 
the income of railroads are subject to incumbrance, and that the matter is governed by statutes. 

. Fletcher, Encyclopedia of Corporations (1931) Vol. 10, p. 108, Sec. 4776. 

. First National Bank v. Flershem, 290 U.S. 504, 515, 78 L. ed. 465 (1933): ‘‘All the cases in 
which this court appears to have exercised this power (to appoint a receiver) in aid of reorgani- 
zation * * * dealt with railroads or other public utilities where continued operations of the prop- 
erty and preservation of its unity seemed to be required in the public interest.’’ Per Brandeis, 
J. See, also, Fosdick v. Schall, 99 U.S. 235, 949 (1878) and Spring, Upset Prices in Corporate 
Reorganizations (1919) 38 Harv. L. Rev. 489, 493. 

. Flynn, John T., (1934) Security Speculation, p. 93. 
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Because of their size, these enterprises have never been freely bought and 
sold. No individuals have sufficient purchasing power to buy them. Such 
properties are not marketable and therefore cannot be said to have a market 
price. The economic law of supply and demand is wholly inoperative with 
respect to such vast accumulations of wealth.’ For this reason railroad assets 
have always been considered non-liquid, and distinctly of the frozen type. 
They can be sold only to groups of individuals who usually buy at their own 
price. At a very early day, this situation existed whenever large scale business 
enterprises were placed on sale.’ Moreover, railroad properties have been non- 
salable because such assets and properties are highly specialized. That is, 
they are usable solely for the rendition of transportation service. When no 
longer used for such purpose, the properties are valueless. The best mile of 
road in the world has hardly any scrap value when for one reason or other 
it is no longer used for railroad purposes. 

It is obvious that the public and particularly all those who have money 
invested in property for which there is no market are anxious to prevent its 
sale or dismemberment. Self-interest is a strong force. The going value of 
such enterprises is of paramount importance. It is a sine qua non. Business- 
men are sufficiently clear in their thinking to know that they should not 
sacrifice their properties. They want the business preserved. Bondholders, 
whose claims are secured by mortgages can foreclose and sell the property, 
but they know it will be at a sacrifice price.* They do not, ordinarily, fore- 
close save to give a good title to a reorganization committee. Generally, they do 
not wish to purchase the property themselves, because a business which has 
to be reorganized needs new capital and bondholders are not usually anxious 
to put additional funds in a business investment which has gone sour. Fur- 
thermore, they presumably know little about managing the particular type 
of business in which their money was invested. Thus, they need the coopera- 
tion of the stockholders and the managers, the former to furnish the needed 
working capital and the latter to manage the property, and get it back on 
the way to income production. It is for these same reasons that strict fore- 
closures have fallen into disuse. 

Enough has been said to show the need for reorganization as distinguished 
from liquidation. The question next arises as to why there should be any 
difficulty about it. The controversial problems have come about through the 
fact that seldom if ever, do all persons interested in a failing business de- 
sire to participate in it in a reorganized form, and that if they should agree 
upon that issue they hardly ever could agree upon a common basis for par- 
“6. Sage v. Central Railroad Co., 99 U.S. 334, 25 L. ed. 394 (1878). This thought underlies most of 

the cases in which the court fixed upset prices. Rosenberg, A New Scheme of Reorganization 
ee hy Ba FP ag 18 How. "194, 14 L. ed. 787 ange the meng justified the formation of 4 
new corporation to buy | roperty being sold as against the old idea of preserving competition at 
such sales by saying e wr at stake might be beyond the means of the individual, or 
might absorb more a them than would desire in the article, or be of a description that a mere 
capitalist, without practical men as associates would dare to encumber himself with. Much of 
property of the country is in the hands of incorporated or joint-stock companies; the bus- 

iness in which they are "wealth ais bm Fong of a magnitude = an outlay of capital that can be 
met only | AO associated wi channe: ufacturing establishments, the 
erection of towns A. K- LY R-yy instances of private en-- 


imp 
terprise illustrating , 4 -- truth of our remark.’’ Per Nelson, J., at p. 520. 
8. Greene, Thomas L., Corporation Dae (1897) p. 35. 
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ticipation in it.’ That is, the problem is to facilitate reorganizations and at the 
same time prevent majorities and minorities from oppressing each other.” 
It is out of these conflicting claims and desires that the reorganization tech- 
nique in the United States was developed. And the problem was difficult 
because each individual bondholder was entitled, under the express terms 
of the securing mortgage, to have the value of his fractional part of that 
mortgage determined by a sale. And being in a position always to insist upon 
a sale, he could force any other bondholders who desired to avoid a dangerous 
sale to meet him quite a distance up the line, very close, if not up to, full 
payment of his claim in cash. On the other hand, if a majority could have the 
property sold to its own nominees at its own price, it was in a position to 
force a dissenter to come into the reorganized business, or if not, to accept 
a very small amount of cash as determined by the nominal sum realized at 
the sale. Most bondholders’ needs in the premises were obvious. They thought 
in terms of business activity, and desired the preservation of going concern 
values. That is the purpose of a business establishment. The basic idea is pro- 
duction. The problem has been to find the legal tools with which to accom- 
plish what everybody agreed was desirable. Here is where the courts and the 
judicial function came in. 

Instead of creating new tools, the courts, as usual under our flexible 
common law system, adapted old ones. Roughly described, the tools which 
the courts adapted to the solution of the new problem were the receivership 


and the judicial sale. It is hard to say whether the law shaped the practice or 
whether the practice shaped the law. The smooth proceeding beginning with 


9. The difficulties involved in the reorganization of a large concern with many classes of claimants 
is well illustrated by an early case. The Wabash Railroad Co. brought its bill in equity against the 
Central Trust Co. of New York, reciting the history of its development, its many mortgages, out- 
standing notes, and unpaid debts, and its inability to pay its obligations. The Central Trust Co. 
answered admitting the allegations of the bill and filed its cross bill asking the foreclosure of its 
$50,000,000 mortgage, and the foreclosure of all the prior mortgages. The object of the Railroad’s 
bill was really to obtain the appointment of a receiver. But the entire proceedings were designed 
to ascertain all the claims of all the persons interested in the business, the sale of all the mort- 
gaged roperties in entirety and the distribution of the proceeds therefrom among the numerous 

neficiaries in proportion to their respective interests. The court held that this could not be 

done, essentially because the rights of different mortgagees are distinct and their remedies are 

equally distinct. Each class has the right to a separate sale, and this right is vested and cannot 
be divested, impaired or abrogated save by the consent of those interested. The court said: 

‘‘Suppose the court was to adopt the complainant’s theory, and enter a decree either 

upon the original, or the cross bill, foreclosing all the securities involved, and order a sale 

of the property involved therein as an entirety; could the beneficiaries of these several se- 

curities probably agree upon a basis of cooperation to prevent its being sold for less than 

its value, or for less than the amounts due them? The court has no power to fix the basis 

for their common action and compel them to conform to its dictation; this can only be at- 

tained through and by means of a mutual agreement of the parties interested. And is it not 

obvious that no such amicable agreement could be consummated in this case? The labor of 

finding all the beneficiaries of all the mortgages, and inducing them to enter into such a 

negotiation would be immense, and if undertaken, would most likely fail of accomplishment. 

But we will suppose that they were all found, and brought together, either personally, or 

through their authorized ee Is it at all probable that a satisfactory agreement 

could be formulated for adoption! By whom and upon what basis could the interests of 

such beneficiary be definitely ascertained and authoritatively declared? The relative values 

of the distinct properties embraced in each mortgage would of necessity have to be agreed 

upon; and yet each set of mortgagees would be interested in enhancing the value of their 

respective securities and depreciating the others; and when the difficulties incident to 

such diversity of pecuniary interests are considered in connection with the number of the 

claimants, the acknowledged selfishness of men, and the imperfections of human judgment, 

it becomes apparent that concerted action on the part of all the creditors to prevent a sac- 

rifice of their otherwise valuable securities would be practically impossible, without which 

they would be irretrievably in the power of any syndicate of capitalists that might be 

organized to buy the property, and the amount realized therefrom, or a large part thereof 

would be wasted in efforts to ascertain the proper basis for its distribution.’’ 

Wabash, St. Louis & P. Ry. Co. v. Central Trust Co. et al., 22 Fed. 138, (1884) per Baxter, 

J., p. 148. While the decision did not permit any fa gee | with the interests of prior mort- 

gages, the decisi is epochal b for the first time, a financially embarrassed railroad had 

laced itself in receivership. See the Wabash Receivership Case (1887) 21 Am. Law Rev. 141. 

wing, Financial Policy of Corporations (1926, 2nd ed.) 946, 948. 
10. Warner Bros. Pictures v. Lawton-Bryne-Bruner Ins. A. Co., 79 F. (2d) 804, 810 (1935). 
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a friendly receivership and ending with a judicial sale pursuant to which large 
business concerns were reorganized immediately prior to the passage of the 
seventy-seventh section of the bankruptcy act, was not evolved in a day. It 
was the product of years of practice and evolution. As we shall note later, 
the proceeding was not officially approved till the Metropolitan Receivership 
case’ in 1908, and even that apparent clean cut approval was given some 
quite forceful setbacks later,’* so that practicing lawyers have always been in 
the dark as to just what they could do for their clients. The depression stimu- 
lated state court receiverships to a marked degree, and the practice which 
developed in the Federal Equity Courts was given full sway even in state 
courts. The extent to which this adoption was made is evident from a few 
state court decisions.”* 

The early decisions of the Federal courts which sanctioned the so-called 
consent or friendly receiver seemed to place much emphasis upon the fact that 
it was the usual practice.’* In the Brassey case it is said: “The railroad com- 
pany consented, prior to coming into court, to the appointment as is frequently 
and properly the course in cases of this kind.” These decisions do not appear 
till 1884, but railroads were being reorganized prior to these decisions and 
there must have been a practice pursuant to which the job was being done. 
What was this practice? 

An outstanding instance is revealed by the experience which the New 
York & Erie Railroad went through in its formative years. These difficul- 
ties serve to emphasize the chaotic processes, which reorganizations entailed 
in those days. The first receivership of the road occured in 1859. The suit 
was brought by the trustees of the fourth mortgage, and the receivership was 
incidental to that foreclosure proceeding. In 1832 the property was sold on 
foreclosure to some bondholders for the nominal sum of $220,000. The pur- 
chasers took title subject to the prior liens which amounted to nearly twenty 
million dollars,* and the Erie Railway Company was the new corporation 
formed to take title to the property. Compared to the subsequent events, this 
first crisis was very uneventful. 

The manipulations of the managers of the company, which led it into 
new difficulties were uncovered and disclosed by the investigations of Mr. 
Jewett when he became president of the company in 1875.’” Jay Gould aimed 
to harass the management by backing one, Angell, in his litigation against the 
company. Strangely enough, the Angell suit was appropriated by the debtor 
company, so that the suit for the receivership was actually filed in the name 
of the People of the State of New York, and at the request of the debtor. 
In fact, therefore, this was a clear case of a friendly receivership, which served 


11. Re Reisenberg (Metropolitan Receivership case, 1908) 208 U.S. 90, 52 L. ed. 403. 
12. Harkins v. Brundage, 275 U.S. 36, 72 L. ed. 457, 464 (1927); Pusey & J. Co. v. Hanssen, 261 
U.S. 491, 497, 500, 67 L. ed. 763, 771, 778 (1922); Lion ete. Co. v. Karatz, 262 U.S. 77, 67 
L. ed. 871 (1922) ; Cf. Friendly, Some Comments on the Corporate Reorganization Act (1934) 
48 Harv. L. Rev. 39. 
. First National Bank v. Bryn Mawr Corp., 283 Ill. App. 267 (1936); Clinton Trust Co. v. 142-144 
Joralemon St. Corp. 263 N.Y. Supp. 359 (1933); Eastern ete. Co. v. Atlantic Pub. Utilities, Inc., 
17 Del. Ch. 338 io ig 
. Brassey v. N.Y. & N.E. Rly Co. $ al., 19 Fed. 663 (1884); Atkins v. Wabash, St. Louis & P. 
Rly. Co., 29 Fed. 161, 4 71886 
- Dewing, ’ Financial Policy of ns (1988 rev. ed.) p. 946: ‘‘The details of the procedure 
were distinctly matters of accident, the only certain thing being a variety of suits and counter 
on the desire of some faction to gain a temporary advantage through legal process.’ 
a * , Between the Ocean and the Lakes—The Story of Erie (1908) p. 130 et seq. 
. Pp. 
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as the precedent for many others. Many mortgage foreclosure suits followed, 
friendly and otherwise. There were claimants both in England and America, 
and the problem of reconciling their adverse claims and interests proved 
very difficult. The fight to prevent the sale, which had been set for January 
21, 1892, pursuant to the plan of reorganization, has no parallel in legal 
annals. The exciting and dramatic events have been graphically described 
by Mr. Mott.”* The appraisal of the properties alone had cost $100,000. Many 
suits, that were brought against Mr. Jewett as receiver, in the attempt to pre- 
vent the sale sought various remedies, from damages for fraud to requests 
for permission to re-examine the books of the company.’”® The property was 
finally sold for the sum of $6,000,000 to ex-Governor Morgan who was buy- 
ing on behalf of the Reconstruction Committee. 

The new scheme (it can hardly be called a plan) which was finally 
utilized was not very feasible. In fact, the already too burdensome capitali- 
zation was further increased by $12,000,000, and the fixed charges were con- 
sequently increased by about half a million dollars.”” That the company was 
able to weather the succeeding seven stormy years was due to the resource- 
fulness of President Jewett, and his good fortune in having coal lands, which 
yielded much carrier business for the road. The failure to revise the financial 
structure downward instead of upward was due to the refusal of the bond- 
holders to yield anything.** They can hardly be blamed, but the failure to 
face realities in such cases simply postpones the evil day. People were stand- 
ing upon their legal rights in defiance of economic laws, and there was no 
machinery yet by which minorities could be compelled to do that which 
was best for them in the end. 

The appointment of receivers placing property in the possession and 
management of a court is a judicial power which is not ordinarily exercised 
save upon a clear showing of a high degree of necessity.”* Courts have assumed 
to manage railroads solely with the view of winding them up and selling 
their property for the benefit of mortgage creditors. The jurisdiction to ap- 
point receivers arises from the general powers of courts of equity to liquidate 
and sell. And receivers are asked to manage, for the purpose of preventing 
sales which would be disastrous to the business.” It has always been con- 
sidered an extraordinary proceeding, with definitely established conditions 
precedent. Both secured and unsecured creditors seeking the appointment of 
receivers must show a definite need for such extraordinary interference with 
the debtor’s property. 

The receivership and the judicial sale which the Federal equity courts 
have adapted to the reorganization problem are distinctly traditional cred- 
itors’ tools. As such, it was originally requested and used by creditors. More- 
over, not all creditors were entitled to the aid of such a powerful weapon. 


Usually, the secured creditor who is bringing suit to foreclose his security 


. Id. p. 242 et seq. 


5 quest Daggett, Railroad Reorganization, Vol. IV, Harvard Economic Studies (1908) p. 49. 
. p. 48. 


. Id. p. 49. 

- The Milwaukee & Minnesota Railroad Co. v. Soutter, 2 Wall. 510, 17 L. ed. 900 (1869). The 
limitations upon the power to appoint receivers are restated in numerous decisions. 

. Receivers of Railways (1874) 4 So. Law Rev. 18, 20; Milwaukee & Minn. Rly. Oo. v. Soutter, 
supra note 22. 





198 The JourNaL 


is entitled to a receiver only on showing that the property is insufficient to 
pay the debt.** The unsecured creditor has always been deemed entitled to 
have a receiver appointed as an incident to a creditor’s bill; and this of course 
can only be brought after judgment and in aid of execution issued and re. 
turned nulla bona.” Unless he has first exhausted his legal remedy, the simple 
contract creditor has no standing in court.”* He must first establish his legal 
right against the alleged debtor before he can interfere with the debtor's 
property. Only in states where a statute grants this right can there be said to 
be exceptions to this rule.” The Federal courts have been very strict about 
this. In fact state statutes aiming to enlarge, or limit, or otherwise change 
the ordinary equity powers in this regard will not be given effect in the 
Federal courts.” It follows that the equity powers of state courts may be 
broader or narrower than the similar powers of the Federal courts. 

The Wabash case”® was the first one in which a court clearly appointed 
a receiver for the property of a corporation at the request of the corporation 
itself. This decision was the occasion for a storm of criticism, that swept the 
country.”° Yet, although the Circuit Court’s decision in question was twice 
reviewed by the Supreme Court of the United States on particular problems 
that arose out of the original suit, the receivership was not set aside.” In 
fact, both of the opinions contain some basic thoughts upon the underlying 
foundations, the equities, of the consent receivership. In the first of these 
opinions, which was rendered in 1891, Fuller, C.J. said: “The bill was ob- 


viously framed upon the theory that an insolvent railroad corporation has 
a standing in a court of equity to surrender its property into the custody of 
the court, to be preserved and disposed of according to the rights of its various 
creditors, and in the meantime, operated in the public interest. The relief 
sought was predicated upon the view that these rights were not changed 
by the application, and that the proceeding was in the interest of each and all 
of them as such interest might appear. The bill is characterized by one of 


24. Kountze v. Omaha Hotel Co., 107 U.S. 378, 395, 27 L. ed. 609 (1882); Of. Pusey & J. Co. v. 
Hanssen, 261 U.S. 491, 43 Sup. Ct. 454 (1923). 

25. Luhrig Collieries Co. vy. Interstate Coal & Dock Co., 281 Fed. 265, 268 (1922); White v. Ewing, 
159 U.S. 36, 40 L. ed. 67 (1894). 

26. Pusey & Jones Co. v. Hanssen, supra note 24. 

27. Guilbert v. Kessinger, 173 Mo. PP. 680 (1913). 

28. Scott v. Neely, 140 U.S. 106, 35 L. ed. 358 (1890); Cates v. Allen, 149 U.S. 451, 87 L. ed. 804 

1892); Mississippi Mills v. Cohn, 150 U.S. 202, 37 L. ed. 1052 (1893); Guffey v. Smith, 237 
8. 101, 114, 59 L. ed. 856 (1914). 

29. Supra note 9. 

30. ‘‘Not only was the amazing spectacle presented of a debtor bringing an action against his creditors, 
but of a court being so complaisant to this debtor as to appoint two of its managing agents as 
the receivers of its property, upon the immediate presentation of an ex parte application, with- 
out delay, without notice to any interested party, and without the opportunity to interested 
parties to be heard prior to the making of the order. What was the worst feature of the matter 
was that one of the purposes of asking for this extraordinary relief was that the debtor cor- 
poration was indebted in a large amount in the form of promissory notes indorsed by certain 
wealthy persons who were beneficially interested in the corporation. * * * Did anyone, other than 
a railroad fixer, and manipulator ever have the hardihood to face a court of justice with such 
a bill in equity as this? Has it become a principle of equity jurisprudence that a failing debtor 
can see his creditors, and have his property impounded by a court of equity and managed in- 
definitely by such court for his own benefit!’’ Note on the Wabash Receivership case (1887) 
21 Am. Law Rev. 141, 142. 

The leaders of the American Bar Association were much alarmed over the development as 
shown by the address of the President of the Association in 1896. Lawyers were in trouble. They 
had exercised all care and legal learning in their drafting of bonds and trust deeds which seemed 
insufficient against the stays which were incident to receiverships. They saw creditor control, 
the rule in the usual memes gd case, supplanted by stockholder and director control. They saw 
the persons who had invested hard cash into a business seemingly given a position subordinate 
to stockholders who had received their holdings with very small, if any, cash outlay at all. See 
Moorfield Storey, Pres. of the A.B.A. 1896—30 Am. L. v. 801. Also New Fashioned Receiver- 
ships by D. H. Chamberlain (1896) 10 Harv. L. Rev. 139. 

$1. incy, M. & P. R. Co. v. Humphreys, 145 U.S. 82, 36 L. ed. 632 (1891); United States Trust 

lo. v. Wabash Western Railway, 150 U.S. 287, 37 L. ed. 1085 (1893). 
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counsel as ‘without precedent.’ We are not called upon to inquire as to how 
that may be, but we readily agree that the concession to a mortgagor com- 
pany of the power through its own act to displace vested liens by unsecured 
claims is dangerous in the extreme. But no such concession was made here.” 
In the second opinion written by Brown, J., two years later, a similar sug- 
gestion as to the fundamental thought behind such a proceeding, is de- 
scribed. He said, “The bill was not an ordinary bill of foreclosure, but a bill 
filed by the mortgagor corporation for the purpose of preventing the dis- 
ruption of the system, and securing a winding up of the old corporation and 
the organization of a new one, to which the various properties of the road 
should be transferred. The bill, which was certainly one of unusual char- 
acter, purported to be filed not only for the benefit, and in the interest of 
the mortgagor and the mortgagee, but also in the interest of the large number 
of branch corporations which were operated under one general manage- 
ment, and were a part and parcel of the Wabash system. Indeed, the bill 
expressly averred that defaults in the payment of interest were anticipated, 
and as soon as they should occur, a number of suits would be commenced 
for the appointment of receivers under the original sectional mortgages ex- 
ecuted by the leased corporations; that under the terms of such leases the lessor 
companies would declare forfeitures of the rights of the complainant; that 
its road would be broken into fragments and would ultimately be sold in 
small sections, and a re-establishment of its unity rendered impossible.” With 
characteristic clarity, Garrard Glenn has pointed out the analogous situa- 
tion which exists in the administration of decedents’ estates in which an 
executor who finds embarrassment in the liquidation may ask a friendly 
creditor to file a bill for general liquidation and then by admitting the equi- 
ties of such a bill place the whole matter in the hands of the court.** The 
writer then concludes that the jurisdiction of equity to liquidate the affairs 
of an embarrassed corporation rests essentially upon the connection that ex- 
ists between the company and its general creditors. The problem, however, 
is to isolate and describe this connection. 


The proceeding is still in substance a creditors’ bill. And if the debtor 
may in such cases procure the filing of such a bill by a friendly creditor, it 
is difficult ta see why the debtor should not be entitled to bring the bill him- 
self. Certainly, on principle, a sound reason is hard to find for not permit- 
ting a debtor corporation to initiate the proceedings. In the Brassey case,” 
the judge stated: “I am of the opinion that when a railroad corporation, with 
its well-known obligations to the public, has become entirely insolvent, and 
unable to pay its secured creditors, unable to pay its floating debts, and un- 
able to pay the sums due its connecting lines, unable to borrow money, and 
in peril of the breaking up and destruction of its business, and confesses this 
inability, although no default has as yet taken place upon the securities owned 
by the orator, but a default is imminent and manifest, a case has arisen 
where * * * a temporary receiver may properly and wisely be appointed.” 
But this is merely an enumeration of the conditions that exist when a re- 


82. Glenn, The Basis of the Federal Receivership (1925) 25 Ool. L. Rev. 484. 
83. Supra note 14. 
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ceivership is proper. Further analysis is necessary. The clearest statement of 
the basis of the intervention of the court in such cases has come from the 
mind of Judge L. Hand.* It is his view that it must appear that the assets 
of every kind would be insufficient to pay all creditors, if in the very near 
future, attachments, executions and separate creditors’ bills should be resorted 
to by creditors. The point is that the corporation may be solvent if the assets as 
a whole are nursed along, but insolvent if they are sold by creditors, piece. 
meal. This recognition of the dangers to the business which attend probable 
future creditors’ bills, will cause equity to anticipate and prevent them in 
the interest “of securing the greatest possible payment ratably for all creditors.” 

Though the court appoints a receiver at the request of a friendly creditor, 
it is submitted that the receivership proceeding is still distinctly a creditors’ 
tool. All the opinions of courts from which we have quoted, point to the in- 
escapable conclusion that the essence of what happens is that the courts antic- 
ipate the future, and substitute an all-inclusive proceeding for numerous 
future ones which will probably prove disastrous for all. The fundamental 
purpose remains the same. It is to protect creditors. The court cannot simply 
appoint a receiver because some creditor asks for one, and the debtor assents 
and joins in the request. The bill must have equity. And the receiver should 
not be appointed unless the court is satisfied that such equity exists. Accord- 
ing to Judge Learned Hand,” courts must be careful to ascertain that creditors’ 
bills will probably be resorted to, for the mere fact that the sale of leviable 
assets will embarrass a debtor is not sufficient to warrant tampering with the 
usual course of law. It is not the business of a court of equity to protect a 
debtor against his creditors. The debtor is entitled to protection only when 
the creditors as a group think it expedient for their own good. Protection of 
the debtor is justified only because it will protect the creditors. In short, the 
debtor’s protection is definitely derivative. Unless these equities obtain there 
should be no receiver appointed in behalf of a simple contract creditor. A 
precedent judgment, at least, should be insisted upon. In other words these 
cases involve fact situations in which assets need to be preserved for equitable 
distribution. If this analysis be correct, it can hardly be said that the consent 
receivership constitutes an abuse of the fundamental principles pursuant to 
which courts of equity have functioned in the past. What they have done 
amounts to an enrichment of the judicial function through the application of 
this principle to new situations. Old tools have been applied to resolve new 
problems. The courts have anticipated the probable evil effects of legal rem- 
edies upon the creditors themselves, and thus have avoided the use of these 
remedies destructively. And in every case, both in fact and theory, every- 
thing is done on behalf of creditors. Economic needs have justified this 
liberal use of the creditors’ bill.** If such free use of the receivership proceed- 


34. labels Collieries Co. v. Interstate Coal & Dock Co., 281 Fed. 265, 269 (1922). 
35 id. 


36. Kansas City Terminal Railroad Co. v. Central Union Trust Co., 271 U.S. 445, 70 L. ed. 1028, 
1032 (1925), ‘‘Unsecured creditors of insolvent corporations are entitled to the benefit of the 
values which remain after lienholders are satisfied, whether present or prospective, for divi- 
dends or only for purposes of control. But reasonable adjustments should be encouraged. Prac- 
tically, it is impossible to sell the property of a at railroad for cash; and generally, the in- 
terests of all the parties, pematins the public, are best served by cooperation between bondholders 
and stockholders.’’ Per McReynolds, J 
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ing opens the way to abuses it means that such court excursions will have 
to be carefully watched. 

It seems difficult for lawyers and judges to remember the nature of the 
equity of a bill by an unsecured creditor asking for the appointment of the 
receiver. This forgetfulness could not possibly be more flagrant than in the 
Flershem case,*’ in which all lower Federal judges permitted a solvent cor- 
poration to recast or amend its charter by means of a creditor’s bill. If the 
courts and lawyers had followed the reasoning of Judge Learned Hand in 
the Luhrig case,** such an abuse could never have happened. Such abuses are 
responsible for the scathing opinions by Judge Bourquin of the Montana 
District Court in which he reminds the profession that “creditors’ rights, not 
debtors’ interests constitute the principal ground for corporate receivership,” 
and that “receiverships are extraordinary remedies, too often abused and made 
ordinary.”** 

The appointment of a receiver, by itself, can accomplish little. The ap- 
pointment is remedial, provisional and invariably ancillary to some ulti- 
mate purpose. It determines no rights and grants no final relief.*° It is de- 
signed to preserve funds or property from spoilation or waste so that it will 
be available for distribution to those entitled, when their legal rights become 
established.“ In reorganization cases, the receivership aims to facilitate the 
sale of the corporate assets to some group of persons who are interested in 
the business.” In effect, the receivership brings the harassed concern into a 
place of safety, or refuge from the devastating effects of creditors’ raids, but 
by the very nature of the proceedings the respite is only temporary. And the 
receivership itself does not repair the sinking ship. It supplies the period of 
calm during which the necessary measures may be taken to make the busi- 
ness able to continue on its own keel again. The real job of recasting the fi- 
nancial structure for the future business life, remains to be undertaken. Ob- 
taining the surrender of all the old claims against the business, creating new 
rights against a new corporation and distributing them equitably among the 
old claimants, is a complex problem, a problem that was described in the 
Wabash case“ as impossible to solve. The inherent difficulties have been ably 
described by several writers.“ Yet equity courts have been solving these prob- 
lems for many years. Prior to the passage of 77B, reorganizations were ef- 
fected by both Federal and State courts. Going concerns were saved through 
the adaptation of blunt liquidation tools. 

Equity courts have no power to compel any claimants to accept anything 


. Supra note 4. 
38. Supra note 34. 

. Hardy v. North Butte Mining Co., 20 F. (2d) 967 (1927); May Hosiery Mills, Inc., v. F. & W. 
Grand 5-10-25 Cent Stores, Inc., 59 F. (2d) 218 (19382). 

. City of Parsons v. Water Supply Co., 104 Kan. 294, 178 Pac. 438 (1919). 

. Trieber, The Abuses of Receiverships, (1910) 19 Yale L.J. 275. 

. Luhrig case, supra note 34. 

. Supra note 9. 

. Daggett, supra note 19 at p. 348: ‘‘At the beginning of the ordinary reorganization, then, credi- 
tors, stockholders, syndicates, and corporations find themselves face to face. The interests of the 
syndicate and corporation most nearly coincide except in so far as the syndicate is the owner of 
stocks and bonds. The syndicate desires a radical reorganization—the corporation requires it. 
But as between stock and bond holders and the corporation; between the junior and the senior 
bondholders; there is well nigh complete antagonism. The corporation, to repeat, needs reduc- 
tion in fixed charges which it has to pay. The security holders wish to lose as little as possible. 
The stockholders hope to force sacrifices from the bondholders, and the bondholders to levy a 
heavy assessment upon the stock. The junior bondholders call upon their seniors to bear their 
part; and the seniors reply that they are well secured and that the juniors and stock must take 
care of themselves.’’ 
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less than their legal rights, and, save where the trust deed or mortgage pro 
vides that a majority or other fractional part of those interested were to prevail 
over the minorities,“* each individual bondholder is entitled to have his in. 
terest in the property reduced to cash by a liquidation sale.“* It is surprising 
therefore, that these courts were able to accomplish what they did, for they 
had so little power. The conflicting groups continued to bargain, compromise, 
and jockey among themselves until a plan was evolved which was acceptable 
to large groups and to individuals. Bondholders with prior liens could stand 
on their rights“ at law and in equity, but they feared forced sales because they 
knew that they could find no market for the property. If they were to take 
over the business, they knew that they needed new funds and the experience 
of the old managers to give promise of success.“* Their self-interest caused 
them to seek the assistance and cooperation of stockholders and others who 
might be willing to lend a helping hand to the concern. They had the legal 
right to sell the property, and if by threatening to exercise such rights, they 
were able to force stockholders and other less fortunate creditors to pour 
some priming funds into the business, they thereby improved their economic 
status. For businessmen may be expected to count the cost of alternative 
courses of action. 


In the days when reorganizations in England were effected through 
special legislation, Parliament sought the advice of the share and debenture 
holders. This was tantamount to asking the investors what they wished to 
do about their troubles.“” These two groups have naturally gravitated to- 

ther in this country. This is economically logical and to be expected. 
Stockholders and bondholders are both investors at heart,° though they differ 
on the risks that they are willing to take. The bondholders are simply more 
conservative and do not desire any managerial duties. Where the property, 
by reason of its size, is not marketable, even though the different attitudes of 
mind vanish, for the interests of both stockholders and bondholders rest essen- 
tially upon keeping the business alive.*' To retain the legal concepts of 
creditor and proprietor under such circumstances is useless, so far as reorgani- 
zation situations are concerned. 


The true creditors, those persons who have sold raw materials or rendered 
personal service to the business, are distinctly not investors. What they want is 
to be paid. What they are entitled to, is reflected in the accounts of the com- 
pany as operating costs. On the other hand, the bondholders’ claims are not 
charged up in the profit and loss statement. Only the periodic allowances for 


45. Sage v. Central Railroad Co., 99 U.S. 334, 25 L. ed. 394 (1878). 

46. See the cases cited infra, notes 61 and 62. 

47. Louisville Trust Co. v. isville Railway Co., 174 U.S. 674, 43 L. ed. 1130, 1136 (1898): ‘‘It 
is no answer to these objections to say that a bondholder may foreclose in his own separate in- 
terest, and, after acquiring title to the mortgaged property, may give what interest he pleases 
to anyone, whether stockholder or not, and so these several mortgagees foreclosing their mort- 
gages, if proceeding in their own interest, if acquiring title for themselves alone, may donate 
what interest in the property, acquired by foreclosure, they desire. But human nature is some- 
thing whose action can never be ignored in the courts, and parties who have acquired full and 
ghee ute title to property are not as a rule donating any interest therein to strangers.’’ Per 

rewer, 

. Compare the problem of determining whether to allow a strict foreclosure or of decreeing a ju- 
dicial sale, infra notes 57 and 58. It will be discovered that the wishes of businessmen and 
courts were similar on this issue, a fortunate coincidence. 

. In re: Cambrian Railway Company, 3 Ch. App. 278 (1869). At p. 294, Cairns, L.J., carefully de- 
scribes this proceeding. 

Modern Corporation and Private Property, Berle and Means, (1932) p. 279 et seq. 

. Greene, Thomas L., Corporation Finance (1897) Chap. III. 
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interest appear in the operation expenses. While these true creditors were 
not consulted in England, they were protected by the courts on the theory 
that unless the reorganization had a reasonable probability of success it would 
not be approved by the court. The English judges developed a doctrine of 
feasibility for the benefit of the true creditors. 

Our courts also have wrestled with the problem of protecting the true 
creditors against other claimants. This protection was made available through 
the rule of the Boyd case. The protection afforded by this famous decision 
was not as complete as that given in England. In the United States, the courts 
have refused to assimilate bondholders and stockholders into a single group 
of investors. The legalistic classification of persons who risked money in a 
business concern was retained, i.¢c., bondholders always have been considered 
to be creditors, and the stockholders the proprietors. Accordingly the true 
creditors were given protection against the claims of stockholders but not 
against those of bondholders whose claims were secured by mortgage liens. 
The claims of ordinary creditors occupy a position between bondholders and 
stockholders, while in the early English decisions they were given full priority. 
Under the Boyd decision ordinary creditors may not be excluded from par- 
ticipation in a reorganization if the stockholders are given any interest in 
it. While in England bondholders and shareholders were urged to get to- 
gether, in the United States they may not do so without giving the ordinary 
creditors a position superior to that of shareholders. Ordinary creditors can 
sit back, permit the stockholders and bondholders to agree among themselves, 
confident that they are entitled to fare better than the stockholders. They may 
not be crushed between the two types of investors. This may be irritating to 
the bondholders who feel that the mortgaged property belongs to them; for 
ordinarily it could not be sold for the amount of the mortgage indebted- 
ness. But the consequences which attend the violation of the rule of the Boyd 
case are so serious that it does not pay to violate it. The Boyd case made re- 
organization lawyers very careful, perhaps more careful that they have to be 
today under 77B. 

Whatever has been accomplished by the courts in the reconciling of the 
conflicting interests of different groups in reorganizations has been done 
through the exercise of equity powers in connection with foreclosures and 
foreclosure sales.** Such sales of large properties are not market sales at all, 
because of the lack of buyers, and the fact that the purchasers are known 
before the public sale takes place. But it is one matter which the court con- 
trolled completely. It is for this reason that it has been said that the main 
value of the power to sell such large mortgaged properties lies in the fact 
that it is thus possible to transfer the property to a new corporation subject 


52. Northern Pac. Railway Co. v. Boyd, 228 U.S. 482, 57 L. ed. 931 (1912). 

53. In the Boyd case the property was actually struck off for $85,000,000 less than the mortgage 
lien for the satisfaction of which the property was sold. 

54. Rosenberg, A New Scheme of Reorganization (1917) 17 Col. L. Rev. 528, 537. 

55. Louisville Trust Co. v. Louisville Railway Co., supra, note 43, at p. 1134: ‘‘Again, railroad 

mortgages, or trust deeds, are ordinarily so large in amount that on foreclosure thereof only the 

mortgagees, or their representatives, can be considered as probable purchasers. While exceptional 

cases may occur, yet this is the rule, as shown by the actual facts of foreclosure proceedings, as 

well as one which might be expected from the value of the property and the amount of the 

mortgage.’’ Per Brewer, J. 
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to the power of the court. Such a transfer is convenient, if not necessary, 
because if new rights are to be distributed they must come from somewhere, 
from some issuing corporation. Had the courts been willing to permit strict 
foreclosures, the rights of unsecured creditors could not very well have been 
protected; for if the equity of redemption had been barred, the absolute title 
would have vested in the mortgagees, who would then have been free to 
deal with the stockholders on any terms to which they might have agreed, 


regardless of the claims of unsecured creditors, and also, by the way, of 
junior mortgagees.”’ 

The Supreme Court of the United States has given cogent reasons why 
strict foreclosures are in disfavor where large properties are involved.®* Such 
decrees do not convert the property into money; they cause creditors to fur- 
nish additional funds for costs and expenses; they cut off second and third 
or all subsequent mortgage claimants, and make bondholders tenants in 
common of large unmanageable properties, thus stimulating endless dis- 
cussions and troubles. By requiring a judicial sale over which it had full 
control, the court was able to compel would-be buyers of the property to pay 
an adequate price, and to distribute the new rights according to what it 
deemed equitable under the circumstances. If its terms were not complied 
with, the court could refuse to confirm the sale, or even set aside a sale that 
had already taken place. Aside from the few reorganizations which were 
effected through the voluntary cooperation of all interested parties, and one 
other in which no mortgage was involved,” reorganizations were carried out 
by means of the judicial sale. The one case (the Phipps case) in which a re- 
organization was effected without a sale shows that it is substantially true 


56. Green, Thomas L., Corporation Finance (1897) p. 36: ‘‘The principal use of the right of fore- 
closure in railway bonds is to convey title to a reorganization committee in case of insolvency.’’ Note 
that this was so in the two reorganizations of the Erie Railroad Co. that we considered and 
which took place in 1859 and 1878, respectively. 

57. For the status of the strict foreclosure in the United States, see Hanna, Cases on Security 
(1932) p. 861, 865. That it is in disfavor save in land contract cases and in cases where the 
party my | a strict foreclosure has the legal title to the property involved, see Warner Bros. 
Oo. v. Tiny Freud, 138 Cal. 651, 72 Pac. 345 (1903). 

58. Ketchum v. Duncan, 96 U.S. 659, 24 L. ed. 868 (1877): ‘‘ A strict foreclosure would not have 
converted the property into money. It would in fact have required the creditors to advance more 
funds to pay the costs and expenses. This no bondholder could justly require from his associates. 
Besides, a strict foreclosure would not be a winding up of the matter. It would leave an un- 
divided beneficial interest in an unmanageable property in the hands of a large number of per- 
sons who are very likely to disagree in regard to its use. The same observation might be made 
respecting a purchase to be made by a trustee for the benefit of all the lien creditors. Such a 
purchase would convert them all into tenants in common and probably give rise to endless dis- 
cussion.’’ Per Strong, J. See also Sage v. Central Railroad, supra note 45. 

Schroeder v. Annapolis & Chesapeake Bay Power Co., 2 F. Supp. 394 (1933): ‘‘In reach- 
ing a conclusion we cannot-of course lose sight of the fact that we are not dealing with an 
execution sale or a sale on foreclosure, but with a sale in a receivership proceeding; that the 
primary object of the receivership is to protect all rights and interests and not merely to en- 
force the rights of one or a few; and that to this extent at least, the method of approach dif- 
fers from that with respect to execution and foreclosure sales. And yet, there is the further basic 
rule that must govern receiverships, namely, that a court of equity should not prolong the re- 
ceivership operation of the company of this kind beyond the time when its assets and business 
can for fair value, be either completely liquidated to the best interests of the lienholders or 
other creditors, or disposed of at its fair value as a going concern.’’ Per Coleman, J. 

Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 78 L. ed. 413, 433 (1933): ‘‘The 
‘equity of redemption’ is the creature of equity. While courts of equity could not alter the legal 
effect of the forfeiture of the estate at common law on breach of the condition, they succeeded 
in operating upon the conscience of the mortgagee in maintaining that it was unreasonable that 
he should retain for his own benefit what was intended as a mere security; that the breach of 
the condition was in the nature of a penalty, which ought to be relieved against, and that the 
mortgagor had an equity to redeem on payment of principal, interest and costs notwithstanding the 
forfeiture at law. This principle of equity was victorious against the strong opposition of the 
common law judges who thought that by ‘the growth of oer on equity the heart of the com- 
mon law was eaten out.’ The equitable principle became firmly established and its application 
could not be frustrated by the engagement of the debtor entered into at the time of the mortgage, 
the courts applying the equitable maxim ‘once a mortgage always a mortgage, and nothing but 
a mortgage’.’’ Per Hughes, C.J. 

59. Phipps et al. v. Chicago, R.I. & P.R. Co., 284 Fed. 945, 28 A.L.R. 1184, cert. granted, 261 U.S. 
611, 43 8S. Ot. 363, L. ed. 826 (1922). 
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that the power to sell under a mortgage had been considered of paramount 

importance.” It shows that the sale was the tool with which the equity courts 
were able to control reorganizations. Without a sale to control, the court 
was in a difficult place, and it acted very boldly in decreeing that the dissenters 
would have to take what the plan allotted to them. Unfortunately, after the 
Supreme Court had granted a writ of certiorari in the case, the parties settled 
it, and the decision was never reviewed. It probably is still true that a bond- 
holder is entitled to have the value of his security determined by a sale." At 
least the Supreme Court of the United States has never decided, that an equity 
court has the power by decree, without a judicial sale, to approve and enforce 
a plan of corporate reor en which does not have the unanimous 
consent of the claimants. A leading practitioner at the bar thinks such power 
non-existent and unwise. 

It is now appropriate to consider the various ways in which the courts 
fashioned and controlled the judicial sale, incident to a foreclosure to achieve 
results which were economically desirable and just towards all interested 
parties. The court moulded the judicial sale to suit the needs of the occasion 
by permitting the collective purchase of the property by numerous individ- 
uals. Formerly, combinations and associations of buyers were unlawful when 
they stifled competition, thus reducing the possibilities of sales at true valua- 
tions arrived at through the operation of the law of supply and demand. 
Naturally, a collective bid would have the effect of preventing individuals in 
the group from bidding as individuals. The rule appears in early English 
cases, but later cases relaxed it. Its application operated to defeat its own end.® 

Kearney v. Taylor® was the first case in which the United States Supreme 
Court considered the advisability of permitting collective buying when cir- 
cumstances warranted it. The case involved partition proceedings. Concluding 
that the nature of the property made it inadvisable, and not feasible to dis- 
member or partition it in kind, the court decreed that it be sold as a whole. 
As the property was very valuable, the court saw that persons interested in 
it should be permitted to associate so as to make the necessary purchasing 
power available. Economic facts outlined at the beginning of this article 
operated to force a limitation upon, or an abandonment of, the rule requiring 
free competition where such competition was impossible ex Aypothest. 

Twenty-two years later, in Ketcham v. Duncan,” a case involving the 
foreclosure of a railroad mortgage, the problem was slightly different, in 
that it involved the question whether the holders of bonds secured by mort- 
gage of the property in question could associate together for its purchase. 
In the first case the association was by total strangers to the transaction. If 
third persons could associate, why not bondholders? A minority objected 
to the sale on the ground that a large group of bondholders had a great ad- 
vantage over smaller groups and third persons, in that a purchase by the 
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larger holders did not require as large an outlay of cash due to their ability 
to pay in bonds. It was argued that if a minority desired to purchase, a greater 
cash outlay would be necessary. The court correctly held that there was no 
merit in the argument, because purchases by such groups tended to enhance 
rather than depress, the sale price of the property, and thus make more cash 
available for other creditors and the mortgagor. It pointed out that the pur. 
chase of property by mortgagees was very common in partition suits, sales 
of partnership assets, and sheriffs’ sales. Group action was therefore held 
proper, but properly limited so as to prevent combinations which would 
result in keeping others from bidding if they wanted to do so. Whenever 
large accumulations of wealth are involved, group purchases are the rule for 
the purchasers are creditors of one or more classes looking forward to re- 
organization.® This phase of the problem may be labeled a move to facilitate 
sales, for restrictions as to who may buy have been removed. Sales have been 
liberalized. In fact where large properties are involved, sales have been made 
possible, where they were not possible before. Unless such a liberalization 
be permitted, mortgagees can take the property at sacrifice prices, and the 
proceeding becomes in essence a strict foreclosure with all its unfair results, 
These decisions simply involve a recognition that jobs too big for individuals 
have always been done by associations. 

Following the granting of permission to associate and combine to pur- 
chase property where competitive bidding is not possible for some reason or 
other, came the need of controlling the sale price, its payment, and the dis- 
tribution of the rights in the new company if the purchase was on behalf of 
a reorganization group. When buyers are permitted to associate together it is 
necessary to impose restrictions which will tend to insure that a fair price be 
bid. For whenever group action is necessary to yield sufficient purchasing 
power, it is not likely that there will be more than one group,” so there can- 
not be any competitive bidding. The courts have enforced such controlling 
restrictions by refusing to order and confirm sales, by setting them aside 
after they have been confirmed upon a proper showing of fraud or great 
inadequacy of price, by fixing upset prices, and even by threatening to ter- 
minate the receivership.” Speaking for the court in two basic cases,"’ Mr. 
Justice Brewer analyzed the equity courts powers and found that they had a 
broad discretion to prescribe the manner of sale, to impose conditions, and 
in the end to determine whether the sale should be ordered, refused, or 
confirmed. 

In one of these cases—Ballentyne v. Smith—the court considered whether 
a confirmation of a sale could be refused solely because of inadequacy of price. 
The property was shown to be worth seven fold the price for which it was 
sold. It had been bonded three years before the sale for $50,000, and it was 
sold for $1,100. The Supreme Court analyzed the trial court’s duty in such 
cases. It must do more than merely see that legal formalities are complied 
with, for fraud must be avoided, and the creditors are entitled to reply upon 


. Sage v. Central etc., supra note 45. 
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the assurance that the court will see to it that the property will bring some- 
thing like its true value.” Courts must made adequate provisions for suf- 
ficient notice, and make such other regulations as will best effect a sale at 
the true value of the property in order that the rights of all those interested 
will receive proper protection. But there are considerations on the other side, 
too. A bona fide purchaser or bidder should be entitled to his bargain, and 
the confidence of the public in the stability of judicial sales is important 
enough to require that they should not be set aside except for adequate cause. 
Judicial sales must have sufficient stability to induce bidders to come in and 
buy and be reasonably sure of the benefit of their bargains. For this reason 
then, in the absence of other circumstances such as fraud, combinations to 
prevent bidding or lack of attendance of buyers, a sale should be confirmed 
in the face of mere inadequacy of price unless such inadequacy is so clear as 
to be shocking to the conscience or the court’s sense of fairness. The rule of 
the Federal courts is thus established that a court is entitled to refuse to con- 
firm a sale for mere inadequacy of price, if the inadequacy be clear enough, 
and it has been restated many times since.” 

Some state courts have taken the position that mere inadequacy of price 
is not sufficient, and that something more must appear. Such courts evidently 
deem it more important to establish the stability of judicial sales, than to 
protect the creditors whose interests are directly dependent upon the price 
for which the property is sold. Yet it is important to study the individual 
cases in order to be sure that such courts do differ from the Federal rule. If 
they are quick to find that there are other circumstances warranting the set- 
ting aside of the sale, the difference is one of words only, the concept being 
identical. Indeed that is one of the distinctive features of legal science. New 
content is constantly being poured into old moulds. The student who only 
notices the forms, and relies on mere language, will find himself lost in de- 
lusions for which mere words are responsible. Pure metaphysics leads lawyers 
astray. The ever changing contents must be examined. What the court did is 
certainly just as important as what the court said. The development of the 
language forms usually lag behind what is actually taking place. We must 
ever be on guard. For instance, in Wisconsin, the Supreme Court had re- 
peatedly stated that a sale could not be set aside, nor could confirmation be 
refused merely for inadequacy of price. It had insisted that there must be 
some mistake, misapprehension, or inadvertence of the interested parties or 
intending bidders, preventing the realization of an adequate price. In a re- 
cent case,”> however, these old concepts were severely strained, if not changed 
by new circumstances. Property which was considered reasonably worth 
$2,000 was sold at foreclosure sale for $600. The only apparent cause of this 
great inadequacy of price was that the economic depression, had not only 


72. First National Bank etc., supra note 4. Per Brandeis, J., at p. 472. 

78. Home Building and Loan Association v. Blaisdell, supra note 58; Schroeder v. Annapolis & Chesa- 
peak Bay Power Co., supra note 58. 

74. Holmes, The Common Law (1881) p. 5. 
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affected the value of property, but had brought about almost a complete ab. 
sence of a market for real estate. There were no bidders. The court reasoned 
by analogy from the cases involving large properties, applied the upset price 
doctrine developed in the sale of such properties, and refused to confirm the 
sale. Does not this case practically reverse the Wisconsin rule? Has it not 
come to the view that the true value of property must be realized at the sale 
in order that it may be confirmed? And it seems to be immaterial how it 
happens that the true value was not obtained. That there was no competitive 
bidding is important, but its cause is immaterial. 

As may be expected, it is harder to induce a court to set aside a sale 
after it has been confirmed than to obtain a decree refusing confirmation. In 
such cases,”® Mr. Justice Brewer held that there must be something more than 
mere inadequacy of price. If a strong showing must be made to prevent the 
confirmation of a sale, after confirmation, the problem is more difficult, be- 
cause a confirmation causes the rights of the purchaser to vest.” Yet, it is 
not always conclusive. In one situation, a judgment creditor purchased at 
sheriff's execution sale for the nominal sum of $73, real estate which was 
reasonably worth $10,000. Although the defendant failed to redeem within 
the three year statutory redemption period, the court granted relief on the 
theory that the creditor had taken undue advantage of the debtor." Con- 
firmed sales, also, have been set aside where the unsecured creditors were 
crushed between the bondholders and the stockholders,”® and where the sale 
was made under a receivership for which there was no equity.*’ The latter 
case affords an excellent example of the abuse of the friendly receivership 
in very recent times. The company was shown not to have been even finan- 
cially embarrassed, let alone being insolvent in an equitable sense. It made a 
technical default in its interest payments with cash on hand in the bank, in 
order to give the friendly creditor the “occasion’ for starting the suit. What 
the company wanted was a revision of its financial structure, but it found 
that it could not obtain the necessary unanimous consent* of those interested, 
so determined to accomplish the objective through the use of the creditors’ 
devise. It caused a bill in equity to be brought for which there was in fact no 
equity, and the clear lack of it was not discovered till the case reached the 
United States Supreme Court. The lower courts had permitted a corporation 
to use the friendly receivership to amend its corporate charter. 

Inseparably linked with the power of the court to refuse to confirm, and 
to set aside a confirmed sale, is the practice of fixing an upset price, a min- 
imum price which the property must bring if the sale is to be later confirmed. 
Here again the court seeks results indirectly. Lacking the power to compel 
buyers to bid, it achieves its aim by forecasting a denial of confirmation if a 
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. Louisville Trust Co. vy. Louisville Rlwy. Co., supra note 47. 

. First National Bank v. Flershem, supra note 4. 

. First National Bank v. Flershem, supra note 4; National Surety Oo. et al. v. Coriell et al., 289 
U.S. 426, 77 L. ed. 1300, 53 S. Ct. 678, 88 A.L.R. 1231 (1833); Brooke v. Vermont Central 
Railroad Co., 22 Fed. 211, 212 (1884); Weiner, infra note 83; Cf. Sage v. Central Railroad Co., 
supra note 45. 

. Supra note 33, Judge Learned Hand's analysis of the meaning of ‘equity of a bill.’’ 

- It is well to call to mind at this point that this use of the reorganization proceeding was held 

roper in England. 19 & 20 Geo. V., c. 23, sec. 153 of the Companies Act of 1929. See Hemmant, 
he Companies Act 1929, ninth edition, 151. 
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certain price is not paid. Fundamentally, the upset price is used to give some 
semblance of reality to the legal right of the bondholders to receive the cash 
value of their security as ascertained by a public sale. If the amount which 
they are to receive is to be determined at a sale with no competitive bidding, 
and not otherwise controlled, their legal right to cash would be practically 
worthless, and from their point of view the administration of justice would 
be a mockery. They would be truly oppressed by the majority or others who 
were buying the property with the view of continuing the business. While 
the upset price has been deemed beneficial, it has also been severely criti- 
cized.** Whatever difference exists as to its merit may be attributed to dif- 
ferences of opinion upon the following question: should any bondholders 
be entitled to take cash from a business that is failing because of a cash 
shortage? This is the basis of Mr. Spring’s opinion that it is unsound in prin- 
ciple.* According to this view the right to take cash under these circum- 
stances is one that should not be enforced. If it could be used to protect junior 
lienholders, it would be desirable to utilize it, but it very seldom happens that 
it operates to that end.** Usually the price set is less than the first mortgage 
lien. That this legal right is eliminated by 77B is some indication that its 
exercise was not conducive to desirable reorganizations and public policy. 
Under 77B, minorities can no longer insist upon cash, but must take what they 
are allotted under the plan. 

The fixing of an upset price is very difficult. It would be hard to do, even 
if all judges were agreed as to its function. Today, after years of development, 
it is quite significant that there are no definite formulae by which to determine 
what should be the set price. Courts that feel that it is unfair to permit dis- 
senters to take cash from a failing concern, naturally set the price at scrap 
value, or only require that the sale produce sufficient cash to pay the current 
expenses of the receivership. Others, feeling that the legal right to cash is to 
be enforced strictly, set the price at the highest point at which the purchaser 
will be willing to buy. This amounts to charging just what the traffic will 
bear. Hence, the terms scrap, nominal, and equating value™ made their ap- 


pearance. 

Where the sale to holders of senior liens threatens to forfeit the rights 
of substantial junior claimants, the setting of the upset price becomes much 
more important than in cases where only the minorities of purchasing groups 
are to be protected. Where junior liens are involved, the problem resolves it- 
self into a matter of adequacy of price as in execution sales. This situation 
arose in one of the last cases to be decided prior to the passage of 77B.** The 


\. on, Conflicting Functions of the Upset Price (1927), 27 Col. L. Rev. 182; Spring, supra 
no’ " 
. Supra note 63 at p. 503. 
. a o— 63, Weiner at p. 146. 
- Id. p. b 
. Schroeder vy. Annapolis & Chesapeake Bay Power Co., supra note 58. The Annapolis operating com- 
om was completely owned by the Wash. etc. Rly. Co., a majority of whose stock was owned 
y the Baltimore Corporation of Maryland which in turn was completely owned by the Gas 
Company. The Gas Company had loaned $1,900,000 to the debtor, and there was a prior lien 
b ny the assets of $1,473,000. The upset price was fixed at $3,750,000. Original cost was $3,- 
971,000, reproduction cost at present prices was $2,906,000, and at pre-crash prices it was 
$3,365,000. On the basis of earnings the value was said to be $4,000,000. The purchase by the 
Gas Company was ratified. Those who opposed the sale were the owners of bonds of the com- 
panies intervening in the financial pyramid. Naturally, if the properties of the operating com- 
pany were depleted, such depletion was reflected in the value of the bonds of the midway Wash- 
ington Railway Co. 
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purchasing company was the holding company of the subsidiary which was 
in course of reorganization by receivership proceeding. The buyer not only 
held the debtor’s stock but also had loaned large sums to the debtor. These 
obligations were to be cancelled as part of the sale price. Dissenters argued 
that the holding company was using its superior position to oppress, and that 
the basic purpose was not the collection of a debt, but the forcing of a 
forfeiture of the interests of co-owners. The court considered four methods 
of valuation in determining whether the upset price was adequate. These were 
original cost; reproduction cost both at time of sale and at pre-crash prices, 
less depreciation; and capitalization of earnings. Finding that the original 
cost figures were abnormally low, that the earnings were highly conjectural, 
the court relied upon valuation at reproduction cost at prices prevailing for a 
reasonable period prior to the depression, less depreciation. And as the set 
price was well above such a valuation, it was clearly adequate and not op- 
pressive. The efforts of the courts to find the proper upset price, suitable to 
various situations and ideas will probably prove helpful in determining the 
issue of solvency in the proceedings under 77B. 

The protection of unsecured creditors, achieved in England through a 
strict feasibility doctrine, was realized in America through court control over 
the judicial sale. Courts supervised the distribution of the new rights created 
by the new purchasing corporation by refusing to sanction a sale which was 
not part and parcel of a fair plan of reorganization.” And a plan which did 
not preserve the priority of the unsecured creditor over the stockholder in 
some way was not fair. It violated the fundamental rule, “that a stockholder’s 
interest in the property is subordinate to the rights of the creditors; first, of 
the secured, and then of unsecured, creditors. And any arrangement of the 
parties by which the subordinate rights and interests of the stockholders are 
attempted to be secured at the expense of the prior rights of either class of 
creditors comes within judicial denunciation.”” For this reason the court 
ordered that a confirmed sale should be set aside.”’ This doctrine was later 
reaffirmed,” sensibly stated, and explained. The unsecured creditors must 
be given precedence, but this means simply that their claims must be recog- 
nized as of superior importance. It is not necessary that they be paid in cash, 
for planning and carrying out a reorganization is a practical problem, and 
courts will not require the impossible. Accordingly, circumstances may justify 
the recognition of the necessary precedence in several ways. Creditors may 
be tendered more of the same securities, securities of a superior rank, or may 
be admitted to equal status on paying smaller cash assessments than the stock- 
holders. Failure to grant this precedence leaves the property transferred sub- 
ject to the claims of unsecured creditors to the extent of the value of such 
claimants’ interests.** And these claims may remain alive for many years, for 


89. The fearlessness of the equity judges in asserting that My | had the power to consider the merits 
i 5 ted wit 





of a plan of reorganization as parably e@ judicial sale was of real significance 
in enabling them to make the most of their meager powers. In this connection see Graselli Chem- 
ical Co. v. Aetna Explosives Oo., 252 Fed. 456, 462 (1918). 

. Louisville Trust Co. v. Louisville N.A. & C.R. Co., supra note 47. 

. Supra note 4. 

. Northern P. Rly. Co. v. Boyd, 228 U.S. 452, 57 L. ed. 931, 33 S. Ct. 554 (1912). 

. Kansas Oity Terminal R. Co. v. Central Union Trust Co., 271 U.S. 445, 70 L. ed. 1028 (1925). 

. Boyd case, supra note 91. 
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laches include both lapse of time and lack of diligence. These principles are 
being carried over to some extent in the determination of the fairness of plans 
of reorganization under the new statutory proceeding.” 

In the last analysis, court control over reorganization by the receivership 
method lies in the fact that a receivership is peculiarly within the court’s per- 
sonal supervision. Unlike an ordinary trial with adverse parties, in a receiver- 
ship, “every important determination by the court calls for an informed, in- 
dependent judgment; and special reasons exist for requiring adequate, trust- 
worthy information where jurisdiction rests wholly upon the consent of the 
defendant who joins in the prayers for relief.”*’ Receiverships should not be 
unnecessarily prolonged beyond the time required to liquidate completely 
the assets or dispose of them at their fair value as a going concern.” Busi- 
ness administration is not a court hobby, and as soon as it appears that the 
proceeding is being used to stay creditors unduly, it should be terminated.” 
It is probably true that courts have not used this power freely enough; that 
receiverships have been permitted to continue to the extent that creditors be- 
come worn out and finally surrender for less than the real value of their 
claims. Lacking power to whip recalcitrant claimants into line, courts could 
have expedited the making of plans by threatening to terminate the period 
of calm which a receivership affords. In this regard, the statutory proceeding 
bids fair to amount to a great improvement over the old method. Not only 
are ancillary proceedings unnecessary, but whenever two-thirds of each class 


agree on a plan it can be put in operation. The statute gives the necessary co- 
ercive power over minorities. 

We have seen that legal writers and leading lawyers vigorously criticized 
the consent receiverships when they first appeared upon the judicial horizon.’” 
Though the proceeding was officially approved in the Metropolitan case, the 


Supreme Court put restrictions upon its free use in several later decisions.’” 


Many of the difficulties were due to the fact that judges are human. Some- 
times they failed to insist upon the existence of the equity of the bill for the 
receivership, and too frequently they permitted the proceedings to be unneces- 
sarily prolonged. Furthermore the method was hampered because there were 
certain weaknesses which inhered in it. These should be mentioned, but space 
does not permit their analysis. In the first place the territorial limitations upon 
the jurisdictions of State and Federal courts made it imperative to have an- 


95. Southern Pac. Railroad Co. v. Bogert, 250 U.S. 483, 63 L. ed. 1099 (1918). 

96. In re: Central New York Railways Corp., 82 F. (2d) 739, cert. denied 56 S. Ct. 959 (1935). 

97. First National Bank v. Flershem, supra note 4; National Surety Co. v. Coriell, 289 U.S. 426, 
436, 77 L. ed. 1800, 1805, 53 S. Ot. 678, 88 ALR. 1281 (19383). 

98. In re: Metropolitan Railway Receivership, supra note 11: ‘‘A court is a very unsatisfactory body 
to administer the affairs of a railroad as a going concern, and we feel that the possession of such 
property by the court through its receivers should not be unnecessarily prolonged and orders in a 
receivership ought to bring about the earliest possible resumption of normal conditions when 
those who may the owners of the property shall be in possession of and operate it.’’ See also, 
Schroeder vy. Annapolis & Chesapeake Bay Power Co., supra note 58. 

- In re: Metropolitan Rly. case, supra note 11; First National Bank v. Flershem, supra note 4; 
Bauer v. Appalachian Gas Corp., 19 Del. Ch. 283, 291 (1933): ‘‘The objector appears to enter- 
tain the view that this court can carry the receivership along into the indefinite future and hold 
the Pennsylvania Co. back from asserting its legal — against the collateral which it holds in 
pledge. I do not concur in that view. I am convin that if the opportunity is denied the pe- 
titioners to consummate the pending plan, the inevitable result will be a scrapping and junking 
operation. I am unwilling to countenance that sort of result as an acceptable one. The only al- 
ternative to the present plan which the objector suggests is the one of laissez-faire. That al- 
ternative does not appeal to me.’’ 

100. Supra note 23. 

101. Supra note 12. 
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cillary receiverships in all states and districts, respectively, in which the debtor 
had property. This fact made it difficult, if not impossible, to have a central. 
ized, unified administration of the debtor’s affairs. The lack of power to alter 
the rights of lienholders and to control minorities directly has been repeatedly 
mentioned. The danger of regular bankruptcy proceedings hovered over the re- 
ceiverships like the sword of Damocles.’” The defects will be considered more 
fully in connection with a future study of 77B which was designed to re. 
move these defects. Suffice it to say that they represent clogs upon the exercise 
of the judicial function. In fact they all manifest a lack of power; lack of 
power to go wherever the debtor’s property lies; lack of power to touch liens; 
lack of power to coerce minorities, directly. 

The basic principles underlying the consent receivership are sound, and 
its proper application yields profit to all persons having claims against the 
failing debtor. The benefits accruing from a proper use of the receivership 
are real.’ Prior to actual insolvency, a corporation may not obtain the aid 
of a bankruptcy court and unless a stay is obtained during the twilight zone 
between inability to pay debts as they mature and actual bankruptcy, a few 
diligent creditors will deplete the assets and hasten the evil day, leaving the 
remnants of a good business for the less fortunate creditors. The good of the 
greatest number under such circumstances calls for a receivership. Then, too, 
a landlord cannot hope for as favorable treatment from a trustee in bank- 
ruptcy as from a receiver in equity. In bankruptcy, future rentals are not 
provable, except for one year.’ Moreover, under the rule of the Boyd case 
creditors have a chance to discount the future and are not limited to scrap 
value prices. 

The adaptation of the receivership and the judicial sale to effect reorgani- 
zations of corporations is a fine example of realistic jurisprudence. Clearly, 
the needs and practices of business shaped the legal tools to a remarkable 
degree. It is interesting to recall that as far back as the Erie receivership in 
1839, the suit was brought by the debtor corporation with the people of the 
state of New York as plaintiff. Later, the suit was always brought in the name 
of a creditor. The forms were retained, but the substance was changing. 
Though brought by an individual creditor, he did not expect to press his 
claim to judgment and then get equitable execution by means of his creditor’s 
bill. Yet such a bill has a true creditor’s equity. Where such equity does not 
exist, it should be dismissed. If the equity exists and a receivership is started, 
creditors are stayed temporarily in order to give those interested in the con- 
cern a breathing spell in which to take their bearings free from the raids of 
execution creditors. Legal concepts are given such meaning as enables judges 
to solve the problems at hand. 

In connection with the reorganization as distinguished from the re- 
ceivership, the fundamental step taken by the equity courts was their assumed 
inherent power to consider reorganization plans with foreclosure sales. It was 


102. Gerdes, John, Corporate Reorganizations (1936) Vol. 1, pp. 40-65. The authorities are collected 
in the footnotes to these es. ‘ 
Wham, Benjamin, Consent Receiverships in the Federal Court (1933) 19 A.B.A.J. 7. 
The losses on executory leases were not provable at all prior to the amendment of 1934, which 
provides for proof for a year’s rental, from the date of surrender. (See clause 7 of sec. 63a of 
the Bankruptcy Act.) 
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this tie-up that stimulated the judicial function, enlarged it, made it avail- 
able to control reorganization proceedings, so as to protect the unsecured 
creditors against the agreements of bondholders and stockholders, whom we 
denominated the investors. It is this tie-up that gives real meaning to the 
Boyd case. This connection was the only one possible, for the sale was the 
one thing that courts could control. All other matters had to be hung on that 

. When reduced to lowest terms the equity reorganization centers on the 
judicial sale, which courts guarded zealously against the inroads of the dan- 
gerous strict foreclosure. The right of the court to say who may purchase at 
a judicial sale, the control of price for the protection of minorities, the control 
of distribution of rights in the new corporation for the protection of unsecured 
creditors and other less favored claimants all hinge upon the control of the 
judicial sale. The sale has been the sine qua non. 

Lacking direct power to compel anyone to do anything, to tamper with 
liens, to coerce minorities, the work of these courts is astounding. What has 
been accomplished shows that rules of law have little meaning by them- 
selves. It is only when they come in contact with life and its problems that 
they become meaningful. The consent receivership within its proper bounds 
is a fine working tool. It protects that valuable going-concern value which 
marks the difference between a business unable to pay its debts as they ma- 
ture, and one that is hopelessly insolvent. It anticipates the effects of nu- 
merous individual creditors’ bills. The lack of power to coerce minorities, of 
course, put the judges much in the same position as they occupy in handling 


juries. Verdicts cannot be forced, but juries can be locked up and kept study- 
ing the evidence. Likewise in reorganizations the equity judges could urge 
the conflicting claimants to come to an agreement as speedily as possible, all 
the while threatening to send them out in the storm without the protecting 
arms of the court through the receivership. Time will tell whether the new 
legislative proceeding will solve our problems more satisfactorily. 
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Importation of Accident Cases 


Gen Dickinson, JR. 
”38, Kansas University School of Law 


In St. Paul, Minnesota, there is a large and prosperous law office run by 
what we shall call the X law firm. On close examination you will discover 
that these are no ordinary lawyers. The firm specializes in damage suits 
against corporations, and more particularly, suits against railroads doing an 
interstate business. It has agents, or in the vernacular “runners,” placed at 
various points in other states on the railroad lines which converge at St. Paul, 
These agents or “runners” are not lawyers but are mere employees of the X 
firm for the purpose of drumming up business. 

In order to better understand how these “runners” work we will examine 
the facts of an actual case.’ 


Mr. Reed, an employee of the Illinois Central Railroad, while acting in 
the course of duty in the Company’s yards at Paducah, Kentucky, received 
injuries which resulted in his death. Immediately the X firm went into ac- 
tion, or shall we say “started chasing the ambulance.” Through its “runners,” 
it induced Mrs. Reed, who had been appointed administratrix of her husband’s 
estate, to employ them as her attorneys to institute and prosecute the damage 
suit in the courts of Minnesota against the railroad company. The Minnesota 
court is one thousand miles away from Paducah, Kentucky, where the de- 
ceased and his wife were domiciled, where the deceased was employed, and 
where the injury occurred and the cause of action arose. As a special induce- 
ment to Mrs. Reed the X firm through its “runners” agreed as a part of their 
contract of employment that they would investigate at their own expense the 
facts in relation to the case, pay all costs incident to the institution of the suit, 
provide all bonds that might be necessary in its prosecution, and pay at their 
own expense the railroad fare, hotel bills, and other necessary expenses of 
any witnesses that it might be necessary to take from Paducah to St. Paul, and 
in addition, support and maintain the administratrix during the pendency 
of the suit. In consideration of these services, the X firm was to receive one- 
third of the amount recovered by judgment or compromise. 


It is impossible to escape the implication of these facts. The obvious 
purpose of the X firm is not only to take advantage of Minnesota’s more 
liberal rules of procedure, but unduly to harass the railroad and if possible 
force it to compromise at an excessive amount, which the railroad company 
could probably do more cheaply and conveniently than to transport their 
witnesses one thousand miles and tie up their yard at Paducah, Ky., for sev- 
eral days, due to the fact that practically all the witnesses are employees of 
the railroad. 

This case of course is only one example, and the same practice appears 
in other states throughout the United States. In order to understand how 
it is possible for such a situation to arise we must closely examine the law 
relating to jurisdiction. 

1. Reed’s Admx. v. Illinois Central Ry. Co., 182 Ky. 455, 206 S.W. 794 (1918). 
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Except in the cases of proceedings in rem, in which jurisdiction over 
the property is all that is necessary, the court must have jurisdiction over the 
person of the defendant. 

A state is justified in giving a personal judgment against an individual 
in at least four cases: first, when the defendant is present within the state, 
second, when the defendant has consented to the jurisdiction of the state, third, 
when the defendant is a citizen or resident of the state, and fourth when he 
has acted within the state.” If in addition the state has fulfilled the require- 
ments of the “due process” clause by taking steps reasonably calculated to 
give the defendant notice and an opportunity to be heard, the judgment 
is valid. 

How have these principles been applied to corporations? 

In the early cases under the Common Law a corporation was considered 
as having legal existence only within the boundaries of the sovereignty which 
created it.* This was probably due to the fact that the law of private cor- 
porations grew out of the law of public corporations, and of course, a munic- 
ipal corporation cannot migrate. The Common Law idea also was that a 
corporation could not be sued unless service of summons to appear was made 
upon its head officer. This led to the belief expressed by some courts in the 
early cases, that a foreign corporation could not be sued.‘ 


However, with the rapid growth of corporations under modern busi- 
ness practices and because of the fact that this growth extended into territory 
foreign to that in which the corporation was incorporated, it was soon ap- 
parent that there existed a necessity to create a means by which a foreign 
corporation could be sued in places other than in the state of its creation. 

As a result the states beginning with Florida’ in 1829 began passing 
statutes requiring foreign corporations to appoint an agent within the state 
authorized to accept service of process. All but about six jurisdictions now 
require this. Other common requirements are that the foreign corporation 
must designate its place of business, that if the agent’s authority to receive 
service ceases, service may be made on some public official, and if no agent 
is appointed, service may be made on the agent who transacted the business 
in the state. 

There are various theories under which this extension of jurisdiction 
is supported. First, the Consent Theory, second, the Presence Theory, third, 
the Submission Theory. 

The consent theory is summed up by Beale as follows: “The consent to 
be sued may be implied from the conduct of the foreign corporation. If the 
law of the state provides that a foreign corporation doing business in the 
state shall be suable in its courts after process served in a prescribed manner, 
this is to be regarded as an expression of the will of the state that a foreign 
corporation shall do business in the state only on condition that it consents to 
be sued. If then, the foreign corporation does business in the state, its conduct 


2. Restatement of Conflicts of Laws Section 77. 

8. Bank of Augusta v. Earle, 13 Peters 519, 10 L. Ed. 274 (1839). 
4. M’Queen v. Middletown Mfg. Co., 16 Johns. (N.Y.) 5 (1819). 
5. Act of Nov. 21, 1829, sect. 8. 
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implies a consent to the condition upon which the state offered its permission 
to do business.”® 

However, this theory was found not to fit all the cases in which it was 
felt jurisdiction should be taken. It is apparent that the consent is merely a 
fiction and cannot include such cases as International Harvester Co. v. Ken. 
tucky’ where the company instructed its agent that hereafter its business with 
the people of Kentucky was to be carried on, on a strictly interstate commerce 
basis. As a consequence another basis of deciding the case arose, known as 
the Presence Theory. The Court said: “We are satisfied that the presence of a 
corporation within a state, necessary to the service of process is shown when 
it appears that the corporation is there carrying on its business in such a sense 
as to manifest its presence within the state.” However, this theory is not satis- 
factory because presence is a fiction. 

The third theory known as the Submission Theory, is that a foreign 
corporation voluntarily doing business within the state submits itself to the 
laws of that state which reasonably may be applied to it, and to the juris 
diction of that state as far as the laws of the state regulating the exercise of 
the jurisdiction are reasonable.® This theory gets the desired result without the 
use of fictions, and is based on the act of doing business in the state. 

These three theories are not clearly defined by the U.S. Supreme Court 
and one case may be decided on one theory and the next one decided on 
another. The important consideration is that on one theory or another the 
state in which a corporation is doing business is held to have control of it. 

Now that we have discussed the basis of the state’s jurisdiction over the 
corporation the next question is: Does this jurisdiction extend to causes of ac- 
tion arising outside the state as well as to causes of action arising within the 
territorial limits of the state? In other words, are the ambulance chasing 
Minnesota lawyers within the law when they import accident cases into 
Minnesota where the defendant is doing business? 


By the great weight of American authority, the mere fact that the cause 
of action arose, or the transaction giving rise to it occurred beyond the terri- 
torial limits of the state of suit does not prevent effective service upon an 
actual agent of a foreign corporation if the conditions of service are other- 
wise satisfied.° 

The most frequent defense raised by a foreign corporation is that it is 
denied due process of law. Jurisdiction sufficient for a personal judgment 
consistent with due process presupposes two important elements. The first 
is the notice given to the defendant, and the second is what may be des- 
ignated as the fundamental basis for jurisdiction apart from notice. Thus, if 
the state does not give sufficient and reasonable notice to the defendant it 
cannot acquire jurisdiction, and on the other hand, even if the defendant 
has the best sort of notice, jurisdiction is not obtained unless the state possesses 
an independent basis of jurisdiction. 


One of these bases of jurisdiction is consent, if such consent can actually 


. Beale, ‘‘Foreign Corporations’’ 266, p. 382 (1904): 

. International Harvester Co. v. Kentucky, 234 U.S. 579, 58 S. Ct. 579, 58 L. Ed. 1479 (1914). 
. Jurisdiction over Foreign Corporations,’’ Maxwell E. Fead, 24 Mich. L. Rev. 633. 

. 80 A.L.R. 255 Annotation. 
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be found. The most obvious form of consent is where the foreign corpora- 
tion appears and defends on the merits of the case. Another is the appointment 
of an agent to receive service. Whether the corporation has consented to this 
means of acquiring jurisdiction depends on the terms of the appointment. 
An example of deciding the question of construction of the power of at- 
torney authorizing an agent to receive service of process is found in the case 
of Pennsylvania Fire Insurance Co. v. Gold Issue Mining Co."* In this case 
the Defendant, a foreign corporation, was doing business in Missouri and had 
appointed the Superintendent of Insurance of Missouri as its agent to receive 
service of process as provided by statute. The suit was on a Colorado contract 
insuring Colorado property and service was had on the Superintendent of 
Insurance of Missouri. The Missouri state court held that the power of at- 
torney was broad enough to cover foreign as well as local causes of action, and 
the Supreme Court of the United States affirmed the decision, holding that 
the construction of this power of attorney was a matter of state law. 

Another basis of jurisdiction over corporations is the doing of business 
within the state.’ The Court has jurisdiction, providing the defendant is doing 
business in the state, and service is had on an actual agent of the corporation. 
Barrow Steamship Co. v. Kane” is such a case. Here a citizen of New York 
brought suit on a cause of action arising abroad against an English corporation 
doing business in New York. The New York statute did not expressly au- 
thorize service in such a case. The defendants’ agent was served in New York. 
If suit were not allowed in New York the plaintiff would have to go to 
England to sue. The Supreme Court of the United States held jurisdiction 
was secured. 

There are certain cases which seem to point the other way. However, 
they can usually be distinguished on the ground that no notice was given 
to the defendant, or that the statute did not authorize service where the cause 
of action arose outside the state.” 

Thus we see that by the weight of authority service on an agent of a 
foreign corporation in a cause of action arising outside the state is usually 
valid, and cannot be attacked on the ground that due process was denied to 
the corporation, providing that such notice was given as will reasonably come 
to the attention of the defendant and inform him in sufficient time to allow 
him to prepare and present his defense. 

However there is another constitutional ground on which the jurisdic- 
tion may be attacked. This is the Commerce Clause of the Constitution, which 
would apply to foreign corporations engaged in interstate commerce. Beale 
in his “Treatise on the Conflict of Laws” says:'* “A state statute providing for 
service of process upon an agent of a foreign corporation doing business 
within the state so far as it applies to a corporation engaged in interstate com- 


merce and to a cause of action not connected with the business carried on 


. 248 U.S. 98, 87 8. Ct. 344, 61 L. Ed. 610 (1916). 

° Resenoment of Conflicts 8 Laws, Sec. 92. 

. 170 U.S. 100, 100 8S. Ct. Rep. 117, 42 L. Ed. 964 yn gh © 

. Simon v. So. "Ry Co. 236 U.S. 115, 36 Sup. Ct. a7 255, 59 L. Ed. 492 (1914). Old Wayne Life 
Assn. v. McDonouch, 204 U.S. 8, 8 8S. Ot, 23, 51 po 845 (1906). 

- Beale, ‘‘Treatise on ‘the Conflict of Laws,’’ 89.2, p. 
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within the state, is unconstitutional as involving an interference with inter. 
state commerce.” 

Beale bases his statement on the case of Davis v. Farmers Co-op. Co." 
This case was brought under a Minnesota statute which provided that “any 
foreign corporation having an agent in this state for solicitation of freight 
or passenger traffic over lines outside the state, may be served by delivery of 
a copy of the summons to that agent.” The court said: “That litigation in 
states and jurisdictions remote from that in which the cause of action arose 
entails absence of employees from their customary occupations, that this im- 
pairs efficiency in operation, and causes heavy expense to the carriers are 
matters of common knowledge.” It was held that to bring suit in Minnesota 
under the statute on a cause of action arising out of the state is an undue 
burden on interstate commerce and the statute is unconstitutional. The court 
states that both the public and the carriers are interested in uninterrupted car- 
rier service. This case points the way to one solution of the problem, that is 
by holding statutes which allow suits against foreign corporations engaged 
in interstate commerce on causes of action arising outside the state uncon- 
stitutional, as a burden on interstate commerce. If this is true the activity of 
our “ambulance chasing” lawyers is much more limited. However, this re- 
striction will be discussed later. 

The authorities point to the following conclusions: (1) A state can ex- 
ercise through its courts jurisdiction over a foreign corporation which has 
appointed an agent or public official in the state to accept service of process 
in an action brought against the corporation as to all causes of action to which 
the authority of the agent or official extends. (2) This authority may be in- 
terpreted to extend to all causes of action no matter where they arise, or it may 
be limited to causes of action arising within the state. Thus we see that with 
the possible exception of the Commerce clause of the Constitution, our Min- 
nesota law firm is well within the law, unethical though their practice may 
seem. 

Now that we have discovered the evil, and discussed the cases which 
make it possible, the next step is to find a means of eradicating it. 

The problem is to limit such suits to the state where the cause of action 
arose. As to individuals, the rule, that presence within the state is a valid basis 
for jurisdiction may be justified because of the ease with which the right to 
recover might be otherwise defeated. No such reason exists in the case of 
large corporations doing business in several states. Manifestly there are many 
advantages in trying such cases in the state where the cause of action arose. 
First, since the law of the state where the cause of action arose is usually the 
law to be applied, it may be assumed that the courts of that state can more 
satisfactorily administer it than the courts of any other state. Second, the ex- 
penses incident to a trial would be materially less at the place where the cause 
of action arose than elsewhere, due to 'the cost of transporting witnesses, etc. 
Third, otherwise a burden is put on the courts of other states. Fourth, it gives 
rise to the unethical practice of “ambulance chasing” and permits lawyers to 
force a settlement at a “nuisance” value. 


15. 262 U.S. 312, 48 Sup. Ot. 556, 67 L. Ed. 996 (1922). 
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One of the best solutions to the problem lies ‘in the application of a doc- 
trine developed in the Scottish and English courts. This is the doctrine of 
forum non conveniens, or the doctrine of the inconvenient forum.”* In Eng- 
land and Scotland this doctrine is an established concept of long standing. 
The general idea is that when a suit contains the elements of foreign parties 
and a foreign cause of action, the court will use its discretion to determine 
whether or not to exercise jurisdiction. Although in England and Scotland 
the situation always involves an alien defendant, which is not quite the same 
as that which concerns non-residents from sister states of the same Union, 
nevertheless, they have given us some very useful ideas. 

They say that each case must depend on its own circumstances, and the 
test is to find which forum is preferable for the serving the ends of justice.’ 
Elements of weight are the plaintiff's bad faith in the choice of the forum 
(that is, trying to force a settlement by the vexatious choice of forum) and 
the unfair disadvantage to the defendant to which he would not be subjected 
in another accessible and competent court. In other words the English and 
Scottish courts will sustain the plea of forum non conveniens when there is 
another available and more appropriate forum, in which the ends of justice 
would better be served in view of the interests of all the parties, by elim- 
inating the vexatious or oppressive character of the pending proceedings and 
by removing any unfairness to either party which would result from trial in 
the forum seized of the case. 

In the United States the doctrine has found little favor and has been 
seldom cited until recently in the cases, despite the great need for it. Aside 
from the issue of burdening interstate commerce there is only one Supreme 
Court case which holds there is discretion to dismiss the suit.’* That is a case 
where an action between two aliens (both Canadians) was instituted in the 
courts of New York and the court held that there was discretion to dismiss 
the suit, even though the collision between the two ships occurred on the 
United States side of Lake Superior. Justice Brandeis said not only admiralty 
but other courts can decline, in the interests of justice, to exercise jurisdiction, 
where the suit is between aliens or non-residents, or where for kindred reasons 
the litigation can more appropriately be conducted in a foreign tribunal. 

Some decisions in the state courts have upheld the doctrine as in a New 
Hampshire case’® where non-resident plaintiff brought suit against a foreign 
insurance corporation for negligent defense of an action in Ohio where the 
cause of action arose, and the New Hampshire court in declining to exercise 
jurisdiction said: “The question whether the courts of a state will take 
jurisdiction of a controversy between two non-residents is largely one of fact. 
Convenience of parties, nature of the matter to be litigated, state of local de- 
mands on the court and kindred topics are all considered relevant to the 
issue. 

The use of the commerce clause of the Constitution has brought even 
more favorable results, although at best it can be only a partial remedy. 

, — of Forum Non Oonveniens in Anglo-American Law, Paxton Blair, 29 Col. Law Rev. 1 
- 8.0. (H.L.) 8, (1926). 


. Canada Malting Co. v. Paterson Steamships, 285 U.S. 413, 52 S. Ct. 181, 76 L. Ed. 523 (1981). 
. Jackson & Sons v. Lumberman’s Casualty Oo., 86 N.H. 341, 168 Atl. 895, 896 (1933). 
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However, the real basis of these cases is not so much the burden on interstate 
commerce as the question whether the choice of the forum in the circum. 
stances is vexatious and oppressive to the defendant. Thus the real test is the 
same as that in the doctrine of forum non conveniens, that is, a consideration 
of fairness between the parties, and the principle should be just as applicable 
generally as it is in its new use in “commerce” cases. This is illustrated by the 
decision in the case of Douglas v. New York, New Haven, and H. Railroad 
Co.” where both parties were nonresidents, but the defendant railroad did 
business in New York, and the cause of action was foreign. However, the 
question of burden on interstate commerce was not mentioned in the court’s 
decision ; the court explained that while the state court was empowered by the 
Federal Employers Liability Act to entertain jurisdiction, it also had discre- 
tion in virtue of a state statute to decline jurisdiction over two nonresidents 
who were litigating a foreign cause of action. Under such circumstances the 
exercise of discretion was justifiable. 

Thus we see that the solution to our problem lies in giving wider dis- 
cretion to the trial courts in such cases as a satisfactory means of procuring 
orderly, effective administration of justice in the public interest and with a 
view to fairness between the parties. 

There is another possible solution to the problem which has probably 
been more widely used than the doctrine of forum non conveniens. This is 
the issuance of injunctions by a court to forbid the institution or continuation 
of proceedings at an undesirable place. It is a sort of doctrine of forum non 
conveniens in reverse, in that the use of the discretion is shifted. The effec- 
tiveness of this solution is greatly diminished because of the practical problem 
of its enforceability, since the party against whom a decree is granted may 
disregard the injunction and the threat of contempt process and institute the 
suit in another state any way. It then becomes a question of whether the courts 
of other states will give effect to the injunction. In many instances the courts 
have refused to do so,” and at other times have given effect to the injunc- 
tion.” The most logical way to uphold these injunctions is to apply the “full 
faith and credit” clause of the Constitution. However, several state decisions 
have expressly denied the applicability of this constitutional requirement, and 
since it has never been passed upon by the Supreme Court of the United 
States it is not entirely clear that the recognition of an injunction of a court 
of another state as a valid plea in abatement would be mandatory under the 
Constitution. 

Now that the apparent remedies have been discussed it would be well to 
go back to our original example and see what effect these remedies will have, 
if any 

The alert, if not unethical, Minnesota lawyers have so advertised to ag- 
grieved persons in other states the procedural, as well as other advantages to 
be obtained in Minnesota, that a deluge of personal injury litigation continues 
to flood the Minnesota courts. These tribunals are crowded with cases between 
nonresidents on causes of action accruing abroad. Minnesota citizens are de- 
20. 279 U.S. 377, 49 8. Ct. 355, 73 L. Ed. 747 (1928 


). 
21. State v. Dist. Court, Hennepin County, 140 Minn. 494, 168 N.W. - (1918). 
22. Fisher v. Pacific Mutual Life Ins Co., 112 Miss. 30, 72 So. 846 (1916). 
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layed in the trial of their own suits and Minnesota citizens pay the bill for 
the added litigation. In addition the nonresident defendant, required to ap- 
pear in Minnesota is deprived of evidence, and is frequently put to useless 
expenditure; yet the Minnesota courts welcome all comers. 

When the plea of forum non conveniens was made, the Minnesota court 
rejected it as unconstitutional,” in that, to refuse to hear an action brought 
by a resident of another state violated the equal privileges and immunities 
clause of the Constitution. Even after the Supreme Court of the United States 
in Douglas v. New York, New Haven and Hartford Railroad Co.* decided 
that the privileges and immunities clause did not forbid a court, where the 
litigants were nonresidents, from applying the doctrine of forum non con- 
veniens, the Minnesota court continued to hear all actions on the ground that 
is was now a “policy” in the state.” And so the court put judicial sanction 
on a practice which unduly burdens the Minnesota citizens with higher taxes, 
and a more slowly moving docket, which frequently causes added expense 
and often unfairness to the defendants, which only abets “ambulance chas- 
ing” counsel and greedy plaintiffs. 

Naturally enough the adjoining states objected to this practice of en- 
ticing their citizens to sue in Minnesota. Consequently, these states passed 
statutes to restrain “ambulance chasing” for suits to be prosecuted abroad,” 
and issued injunctions restraining particular persons from suing in a foreign 
jurisdiction. However, the Minnesota court remained indifferent to these 
statutes and injunctions. The Minnesota courts refused to give effect to the 
injunctions, either on the ground of comity or under the full faith and credit 
clause of the Constitution, and even went to the extreme of saying that the 
defendant railroad must either vacate the injunction or default in the Min- 
nesota suit. 

Minnesota is not the only state which has gone to such extremes,”” and 
the problem is to make such courts see the error of their ways. The courts 
have the power to correct their own mistakes through the use of the doctrine 
of forum non conveniens aided by the commerce clause of the Constitution 
as it relates to interstate carriers, and by the recognition of injunctions issued 
by states with a more convenient forum. However, the better of these rem- 
edies is without a doubt the remedy of a court using its discretion to deny 
jurisdiction to nonresident parties where the cause of action arose outside 
the state. 

Another similar problem arises when a corporation is sued in the state of 
its incorporation when the cause of action arose elsewhere. The same incon- 
venience to the corporation is present and all the reasons for denying juris- 
diction are present, the same as in a suit in a state where the corporation is 
merely doing business, and although no cases have gone to the point of 
denying jurisdiction over a corporation in the state of its creation, I believe 
that the courts through the aid of the lawyers can be persuaded to extend 
the doctrine of the inconvenient forum to this situation, and by doing this 

. State v. District Court, Waseca County, 126 Minn. 501, 148 N.W. 463 (1914). 
. 279 U.S. 377 49 8. Ct. 355, 73 L. Ed. 747 (1928) 
- Boright v. Chicago R.I. & P. Ry. Co., 180 Minn. 52, 1 a 457 (1930) 


. Iowa Code, 1981 (13172, Comp. Stat. of Neb., 1929) 28-739. 
. Chicago M. & St. P. Ry. Oo. v. McGinley, 175 Wis. 565, 185 N.W. 218 (1922). 
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the suits will eventually be restricted to courts in the state where the cause 
of action arose or to courts which under all the circumstances are the most 
convenient for the parties. 

The courts of France were confronted with a similar problem although 
working in reverse. Under the French law it was necessary to sue the cor- 
poration at the place of its domicile, which was usually Paris, and therefore 
burden the Paris courts with an excessive amount of litigation. The French 
courts remedied the situation by establishing a local station theory for the 
railroad companies. It was held that suit must be brought at the station nearest 
to the place where the accident took place and the cause of action arose. 

The United States is now confronted with that problem and it is up to 
the courts to restrict their own jurisdiction. This can be done by pointing 
out the evils of the present system in legal articles and in actual cases by 
defences put in by the corporation. It can be further pointed out that the 
Supreme Court now sanctions the doctrine of the inconvenient forum, and 
the court can constitutionally exercise its discretion to refuse jurisdiction, 
where it is shown that there exists a more convenient forum, where the de- 
fendant will not be subjected to the hardships of suit in a distant court. If 
lawyers would appeal the cases to the United States Supreme Court on the 

ound that no effect was given to the plea of the inconvenient forum or the 
allied defense of a violation of the Commerce Clause of the Constitution, 
we would probably get more favorable decisions on this subject. The state 
courts would probably follow these decisions, and our present evil situation 
would be overcome. 

There still remains a possibility which is the seemingly remote one of es- 
tablishing new sets of rules, perhaps even changing fundamental concepts of 
jurisdiction, by means of new and more scientific legislation. For example an 
Illinois statute** prohibits the importation of foreign death claims. Similarly 
in Ohio nonresidents cannot sue in state courts on a foreign tort.” 

However, the trouble with such statutes is that they become too inelastic 
and fail to respond to changing needs. In this respect the use of wider dis- 
cretion in the trial courts is much more workable. It does not take away from 
the stability and necessary certainty in the law, but it does have the elasticity 
of adaption to progressive changes in general conditions. 

28. The law of November 26, 1923, modified Articles 2 and 59 of the French Code of Procedure to 
~) an to the court at place of accident. See Josserand, Courts de Droit Positif Francais 


29. Ill. Rev. Stat. ch. 70 Sec. 2. 
80. Ohio Gen. Code Sec. 11273. 
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Law Lecrures For LAWYERS 


Law Lectures for Lawyers 
By Crarves A. Bearpsey, of the Oakland, Calif., Bar* 


Theoretically, at least, when a State admits an applicant to practice law, 
its certificate of admission means that the State certifies that the holder is 
possessed of such legal learning that he may safely be trusted with the so- 
lution of any and all legal problems that presently confront the members of 
society, and with the solution of any and all other legal problems that may 
confront the members of society during the remainder of the natural life of 
the holder of the certificate. 

But, regardless of all that the law schools do in training prospective 
lawyers, and regardless of all the care that the bar examiners and the courts 
exercise in issuing certificates of admission, there are at least two outstanding 
respects in which holders of these certificates fail to possess the qualifications 
to which the State thus certifies: 


First, newly admitted lawyers, generally, do not know how to practice 
law—to deal with the detailed practice problems that confront them, in their 
offices or in court; 

Second, lawyers generally—young and old—are not adequately prepared 
to deal with the large variety of new legal problems, which are arising daily 
out of recent legislation, recent governmental regulations, and recent economic 
and social trends, most of which problems were not even mentioned in any 
law course that was available when they attended law school. 


A rapidly increasing number of American lawyers are becoming aware 
of these deficiencies in their qualifications. And they are devising and carry- 
ing out plans calculated to close the gap between what the certificate of 
admission thus implies, and what the holder of the certificate is really able 
to do. They are undertaking the task of aiding the newly admitted lawyer 
to learn how to practice law, and the task of aiding lawyers generally to 
equip themselves better to deal with the mass of new legal problems that 
confront present day society. 

The plans thus far devised and successfully executed, in response to a 
recognition of this need for advanced legal education, call for the giving of 
series of lectures, by practicing lawyers, judges and members of law school 
faculties, attended by lawyers who pay a small fee thereby making the un- 
dertakings self-sustaining. 

While these law lecture undertakings have varied to some extent, most 
of them group themselves naturally into two classes, which may be referred 
to as “practice courses” and “legal institutes.” 

The practice courses are given primarily for the benefit of the newly 
admitted lawyer. They deal with the practical practice problems that confront 
practicing lawyers generally; and they are designed to aid the newly ad- 
mitted lawyer to learn how to practice law. The subject matter of the lectures 
is such that the lecturers need not be specialists; therefore, the lecturers are 


* Chairman of the American Bar Association Legal Education Section’s Oommittee on Organization 


and Development of Advanced Legal Education. 
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usually local lawyers and judges, who render the service without compen- 
sation. 

Successful practice courses have recently been given in New York City 
under the direction of Harold P. Seligson, in Toledo under the direction of the 
faculty of the University of Toledo Law School, in Philadelphia under the 
direction of the Law Alumni of Temple University, in New Orleans under 
the direction of the Tulane Law School, and in San Francisco under the di- 
rection of the Stanford Law Society. And plans have been formulated for 
similar practice courses to be given in 1938 under the direction of certain 
local bar associations. 


The legal institutes are designed to meet the needs of lawyers generally, 
particularly in reference to new legal problems growing out of recent legis- 
lation and recent governmental regulations, and out of new developments 
in various fields of law. The lectures are given by specialists, who frequently 
come from some distant point for the purpose of giving a series of lectures, 
usually in the late afternoon or evening or both, on two or three successive 
days. These lecturers are paid their travelling expenses and an honorarium. 


Recently, successful legal institutes have been conducted in Cleveland, 
Cincinnati, Toledo, Indianapolis and Detroit, under the direction of the 
local bar associations. Sometimes the faculties of local law schools have been 
called on to assist. 

Other local bar associations and law school alumni groups have formu- 
lated plans for the current year, for either practice courses or legal institutes. 
And the Los Angeles Bar Association has recently announced two courses of 
lectures, one called a “practical course” which bears a close resemblance to the 
practice courses referred to above, and the other called an “advanced course” 
which consists of a course of lectures dealing with new legal problems, and 
which is calculated to serve the same purpose as the legal institutes. 


Activities such as these deserve the earnest consideration and support 
of local bar associations generally. Here is an opportunity for bar associations 
to serve the members of the bar by aiding them to deal more effectively with 
practice problems generally, and by aiding them to reap the harvest of new 
legal practice that is being produced by new laws and new governmental 
regulations. And here is an opportunity for bar associations to serve the public, 
by aiding the members of the bar to provide the public with better legal 
service. 

Proof that lawyers generally will welcome such activity is furnished by 
such experiences as that with the Stanford Law Society’s practice course, in 
San Francisco in 1937. When the society announced its program of fifteen 
lectures, with its charge of five dollars per lawyer, the most optimistic mem- 
bers of the committee hoped for an enrollment of fifty lawyers. Over seven 
hundred sought to enroll; but the best that the committee could do was to 
provide a hall that would accommodate three hundred; the fees tendered 
by more than four hundred applicants were returned. 


The American Bar Association, acting through its Section of Legal Edu- 
cation and Admissions to the Bar, has set up an organization, for the purpose 
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of promoting “advanced legal education.” This organization is providing 
local bar associations with detailed information as to how practice courses 
and legal institutes have been and can be successfully conducted, and as to 
how they have been and can be financed and made self-supporting. It is pre- 
pared to suggest subjects for lectures for practice courses and legal institutes. 
It is prepared to provide information as to the lecturers who are ready to 
come to the respective cities and who are best qualified to conduct a legal 
institute upon the particular subject or subjects selected by the local bar as- 
sociation, either on its own initiative or from a list of subjects that the Amer- 
ican Bar Association’s organization will gladly submit upon request. The 
American Bar Association stands ready to render this service, without cost, 
to any local bar association in any American city. Full information, relating 
either to practice courses or legal institutes or both, can be obtained by com- 
municating with Will Shafroth, Adviser to the Section of Legal Education 
and Admissions to the Bar, 605 South State Street, Ann Arbor, Michigan, 
or with the writer, who is Chairman of the Advanced Legal Education Or- 
ganization and Development Committee, and whose address is Central Bank 
Building, Oakland, California. 
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Origin and ‘Development of Probate Practice 


By Samutt E. Bartiett, Ellsworth, Kansas 


The origin and development of probate practice and procedure, as it 
exists in the several states of this country, is dual in its nature. Aside from 
the statutes on the subject, the present probate practice as well as jurisdiction 
has its antecedents in and constitutes a singular blending of two early and 
separate branches of the English law: (1) the ecclesiastical rules, derived in 
turn from the civil and canon law, and (2) the chancery practice. 

In an English case it is said: “The ecclesiastical law of England is not a 
foreign law. It is a part of the general law of England—of the common law— 
in that wider sense which embraces all the ancient and approved customs 
of England which form law, including not only that law administered in the 
courts of the queen’s bench, common pleas, and exchequer, to which the term 
common law is in a narrower sense confined, but also that law administered 
in chancery and commonly called equity, and also that law administered in 
the courts ecclesiastical, the last consisting of such canons and constitutions 
ecclesiastical as have been allowed by general consent within the realm, and 
form the king’s ecclesiastical law.”* 

It is in the broad sense indicated by the opinion of Lord Blackburn, just 
quoted, that the courts of this country use the term “common law” when 
they say that by the common law the right to entertain jurisdiction over 
wills and administration belonged to the ecclesiastical courts.’ 

The ecclesiastical courts of England, prior to the establishment of the 
court of probate there in 1857,’ exercised jurisdiction over grants of probate 
and administration, and to a limited degree over the conduct of executors and 
administrators. This jurisdiction, however, could be exercised only over the 
personal property of the decedent. The common law courts, which zealously 
guarded their own jurisdiction, prevented a further expansion of the powers 
of the ecclesiastical courts in this respect. The division of jurisdiction thus 
created between the ecclesiastical and the temporal courts over the property 
of a decedent is authoritatively said to be the chief contributing cause of the 
present distinction between real and personal property in the administra- 
tion of estates. The law which the courts by the exercise of a divided juris- 
diction thus created has persisted to this day and is administered by their suc- 
cessors in this country, which may and usually do have jurisdiction over both 
the real and personal property of the decedent.® 

From the earliest times the grants of probate and of administration in 
the ecclesiastical courts were not as a rule a contest between parties for the 
purpose of enforcing rights or claims. Although the proceedings related to 

- Mackonochie v. Lord Penzance, 6 A.C. 446 

. Armstrong v. Lear, 12 Wheat. 169, 6 Law. Ed. 589. 

: The Court of Probate Act, 1857 (20 & 21 Vict., c. 77). 

- Holdsworth’s History of English Law, vol. 1, p. 625. 

. The trend of recent legislation seems to be to abolish the distinction between real and personal 
property in the administration of estates. The English administration of estates act of 1925 
—, 1. (1) Real estate to which a deceased person was entitled for an interest not 

ceasing on his death shall on his death, and notwithstanding any testamentary disposition 

thereof, devolve from time to time on the personal representative of the deceased, in like 


manner as before the commencement of this Act — a devolved on the personal repre- 
sentative from time to time of a deceased person. (2) . e 
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property, and affected the rights and determined the interests of persons in 
property, they were conducted without actual litigation. For this reason it 
has been said that, originally, the powers of such courts were almost entirely 
administrative and ministerial.* As a result, and for historical reasons as well, 
the proceedings in the ecclesiastical courts were according to the methods 
and forms derived from the civil law, which were simple and direct with- 
out occasion for legal fictions.’ The forms and methods of the common law 
were not adapted to these purposes, and the practice that developed was 
almost without analogy to the common law. The common law procedure was 
not fitted for an administrative jurisdiction.® 

The citations of the ecclesiastical courts were usually served personally. 
If the party to be served could not be found the citation was issued and 
served by posting a copy of it on the outer door of his last known place of 
abode. The process by which the ecclesiastical courts enforced obedience to 
their orders and decrees were excommunication.’ By statute in the reign of 
Elizabeth disobedience to a citation was punished by contempt.” 


Moreover, the procedure of the courts of chancery, in contrast to the 
common law forms, was well fitted and easily adapted to the exercise of the 
ecclesiastical jurisdiction in so far as it related to the administration of es- 
tates. By an adaptation of this procedure during the sixteenth and seven- 
teenth centuries to the complicated equities which arise in the administration 
of estates, the rules of procedure followed by the ecclesiastical courts in the 
administration of estates were gradually moulded by the chancery system. 
These rules are the foundation of our modern law on the subject.” 


The early courts of this country exercising this probate jurisdiction, by 
whatever name called, adopted the simple and summary forms and meth- 
ods which the ecclesiastical courts evolved, with many of the old distinc- 
tions and antiquated provisions obliterated and disregarded. In New York, 
until recently, the persons to be served with citation were named in it. In 
Massachusetts from an early period it was the practice to issue a citation 
directed to “all persons interested,” and service by publication in all or- 
dinary proceedings was considered sufficient. The details of the practice in 
each state are, of course, regulated by statute; but from the antecedents 
herein briefly outlined has sprung the present probate practice in ordinary 
matters which may be summarized in a few words: (1) application or petition 
to the court; (2) citation or notice of hearing; (3) hearing or trial; and (4) 
order or decree of the court. 

While probate courts derive their jurisdiction from constitutions and 


6. Wood v. Stone, 39 N.H. 574. 

7. In A.D. 342, Constans extended the system of extraordinaria judicia throughout the whole empire, 
and thus abolished the formulary system, root and branch. Thereafter the summary jurisdiction 
of the pretor was the only jurisdiction exercised. The stage of legal development was thus reached 
in which all actions were to be decided on the facts of the cause. e plaintiff who wished to bring 
a suit furnished to the magistrate a short statement of his case, usually in writing, but not 
necessarily so. An officer of the court served this on the defendant. Both parties by themselves 
or attorneys then appeared before the magistrate, who decided the dispute on the facts set forth 
in the statement of the cause of action and established by the proof. Nothing could be simpler 
than such a method of procedure, and no step could have been taken more calculated to brin 
into prominence matter of substantive principle and at the same time to push mere questions o 
form into the background. Street, Foundations of Legal Liability, vol. 3, p. 21. 

. Holdsworth’s History of English Law, vol. 1, p. 629. 

- Holdsworth’s History of English Law, vol. 1, p. 630. 

- 5 Eliz. ch. 23. 

- Holdsworth’s History of English Law, vol. 1, p. 629. 





228 The JouRNAL 


statutes, their acts and judicial determinations are in a large measure arrived at 
according to the principles thus evolved. These principles and rules may be 
and often are modified by statute, nevertheless “the ecclesiastical law may be 
resorted to as a guide for the interpretation of our probate laws.”” 


The ecclesiastical practice thus developed is, however, only one source 
of our present probate practice. While chancery had much to do with the 
formulation of the ecclesiastical rules, it furnished still another source of 
present day procedure. 

Equity text-writers in designating the general classes which belonged 
to the exclusive chancery jurisdiction and which were administered alone in 
courts of equity generally include, as a class in the group, proceedings in 
which jurisdiction is exercised over persons under disability—infants, insane 
persons, and habitual drunkards. While jurisdiction over this group of 
persons may have originally belonged to the king as a part of his executive 
power as parens patriae to protect his subjects, it was at an early date firmly 
established as a judicial function of the chancery court. The same inherent 
jurisdiction has been possessed by the chancery courts of this country unless 
abridged or taken away by statute.’* The courts of chancery have therefore 
for centuries been regarded as the general guardians of infants, lunatics, and 
other incompetent persons, and have exercised their powers as such through 
persons appointed by them for that purpose.’ 

In most of the states, however, a very large and important branch of 
the jurisdiction of the courts of chancery over the persons and estates of 
persons under disability and subject to guardianship has been added to the 
jurisdiction of the estates of decedents, both testate and intestate, including 
both real and personal property. Such jurisdiction is now vested in the pro- 
bate courts and is collectively called probate jurisdiction, although much of it 
is concurrent with that of courts of general equity jurisdiction. 

These origins of probate jurisdiction are reflected in the methods of 
enforcing the orders and decrees of probate courts. One peculiarity in the 
jurisdiction of the ecclesiastical courts was that they had no direct process for 
the enforcement of their decrees. Resort was necessarily had to the tem- 
poral courts for aid in enforcing the orders and decrees of the ecclesiastical 
courts. In this respect our law has in the main followed the example of the 
ecclesiastical system, and has not as a general rule confided the execution of 
their own judgments to the probate courts, but has left them to be enforced 
by suits at law. Such suits may be against the representatives of estates, the 
heirs, devisees, or legatees thereof, or against sureties on the bonds of repre- 
sentatives or others required to be given to secure the performance of the 
orders and judgments of the probate court. 

Probate courts as a rule determine rights but they do not as a rule, in 
the absence of statutory authority, enforce them. They ascertain who have 
interests in the estates of decedents and what those interests are. But the 
enforcement of such rights after they have been determined, when it be- 
comes necessary to enforce them, is often beyond the power of the probate 
12. Hayes v. Hayes, 48 N.H. 226. 


13. Pomeroy’s Equity Jurisprudence, 4th ed., vol. 3, secs. 1804, 1311. 
14. Foran v. Healy, 73 Kan. 633, 85 Pac. 751, reh. den. 73 Kan. 638, 86 Pac. 470. 
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courts unless they are given such power by statute. Frequently resort must 
be had in such cases to a court of law or equity. A few illustrations of this 
rule may be taken from the Kansas statutes: (1) An executor or admin- 
istrator embezzles the trust fund, and the probate court has duly adjudged 
him a defaulter. Suit for recovery against the representative and his sureties 
must be instituted in another court.® (2) A claim is duly allowed against 
a decedent’s estate and ordered to be paid. If enforcement of payment be- 
comes necessary resort must be had to another forum.”* After the allotment 
of real estate to a surviving spouse as provided by statute, the probate court has 
no process to put the allotee into possession of the portion thus allotted 
to him.” 

But the probate courts generally are clothed with all the powers of courts 
of equity under our statutes to enforce obedience and punish disobedience 
to such orders and judgments as they are authorized to make and which may 
be enforced by process against the person. Thus by citation and proceedings 
for contempt a representative may be required to file an inventory,’* make 
an accounting,”® and the like.” It is said that the purpose of these statutes 
is to give the probate courts power “to require specific acts to be done by their 
ofticers and appointees, for the furtherance of justice and equity, and the due 
administration of law in matters pending in that court; to confer upon the 
probate courts the powers which belonged to courts of equity in enforcing 
their interlocutory degrees in regard to all pending proceedings in that 
court, so as to enable them to bring them to a final determination or decree.”™ 


A more difficult question arises whether such process may be used to 
enforce an order or judgment for the payment of money. The decisions are 
not in accord.” It is held in some of the cases that the decree merges the items 
into a money debt and is the same in principle as a decree of distribution to 
creditors or heirs and legatees, and that the probate court has no further power 
to enforce it.”* It is said that the balance in such cases is a debt arising out 
of and founded in contract, and a proceeding by attachment as for contempt 
is a violation of the constitutional provision against imprisonment for debt. 


In an early New York case it was held in the court of chancery that, 
since the act abolishing imprisonment for debt, a final decree against the 
executor for the payment of the debt of his testator could not be enforced 
by attachment unless the executor has funds in his hands applicable thereto.”® 
However, it was later established in that state that final decrees for payment 
of money by executors, administrators, and guardians may be enforced by 
attachment.”* 

Development of the subject seems to have formulated some rather definite 
rules which will be briefly considered. The probate court has or may be 


-8. 1935, 22-1008. But see also note 30, infra. 

8. 1935, 22-918. 

-S. 1935, 22-115. 

SB. 1935, 22-519. 
- G.S, 1935, 22-9038. 
. G.S. 1935, 22-211; 22-1302. 
- In re: Bingham, 32 Vt. 329. 
- No attempt is made in this article to collect the authorities. 
- In re: Bingham, 32 Vt. 329; Golson v. Holman, 28 8.C. 53, 4 S.E. 811. 
- In re: Blair, 4 Wis. 522. 
- Hosack v. Rogers, 11 Paige 603. 

an v. Duryea, 11 N.Y. 324. 
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granted power to order the payment or distribution of funds in the hands of 
an executor, administrator, or guardian, and to enforce its orders by im. 
prisonment for contempt where the money is shown to be in the possession 
or under the control of such functionary.” The theory upon which such 
proceedings are sustained is that the order made in the premises by the pro- 
bate court operates upon the assets in the hands of the functionary. There is 
no element of personal indebtedness existing against him. He is not ordered 
to pay a debt but to perform an administrative act, respecting the assets of 
the estate, to which they are subjected by law.” 

The representative, of course, may purge himself of contempt by show- 
ing that the funds were not or never had been in his possession, but he can- 
not do so by showing a misapplication or misappropriation of the money and 
his present failure to have it. An excuse that he has no money of his own 
in his possession will not do. It would be a convenient way, if this excuse 
should be regarded as sufficient, for one required to surrender money or 
property of an estate, to divest himself thereof and thus defeat the order of 
the court and justice.” 

The trend of legislation seems to be to grant probate courts greater 
powers in the enforcement of their own decrees. To what extent this may be 
accomplished by legislation, without making them courts of general or civil 
jurisdiction, remains a problem. They now have power in this state to ren- 
der judgment against a claimant for costs, and may issue execution thereon 
to satisfy such judgment.” Minnesota in its recent revision has perhaps gone 
as far as any of the states in this respect. It seems to be the intention of the 
Minnesota statute that the probate courts may enforce all their orders, judg- 
ments, and decrees for the payment of money as fully as the district courts.” 

. Meeks v. State, 80 Ark. 579, 98 S.W. 378; Hand v. Hangland, 87 Ark. 105, 112 S.W. 184. 

; hg ay é7 Towa 73, 24 NW. . 

. G.S. 1935, 22-720. Execution may also be issued against the property of an executor or admin- 
onaaae 4 a an order of the court that he pay a claim or make distribution. ‘G.S. 1935, 

. ‘In addition to its general powers, the probate court shall have power: . to make 


orders, judgments, and decrees, to issue executions, warrants, and processes to AS EM “them ee 
(Minnesota probate code (1935) sec. 2.) 
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The Lawyer and Psychology* 
By JoHn Somers 


Through magazine stories and movies the lawyer has come to be known 
as one of the most common users of psychology. At the present time he ranks, 
according to Hollywood, second only to a sly and crafty individual known 
as a detective. The unusual part of this is that Hollywood for once is almost 
right. The modern lawyer, however, should be ranked first for he uses psy- 
chology more than any other profession or business. In any trial today the 
statement of the law is one of the minor duties; the lawyer’s business is to 
engage in a psychological battle of wits. He must be constantly applying all 
the rules of psychology he can in his dealings with judge, jury, witnesses, 
and opposing council. 

In spite of all the many applications of psychology by the lawyer, most 
universities, as yet, do not require a psychology course either in the pre-law 
work or in the actual law school. Dean Fredrick J. Moreau, of the University 
of Kansas law school, in a recent interview stated that so far as he was con- 
cerned, however, psychology was on the “must” list and every aspiring young 
law student who consulted him was so advised. It is also interesting to note 
that in most of the college psychology courses, psychology as used by the 
lawyer is always considered. It will probably be but a very few years until 
every law student will be required to get a thorough basis in psychology as it 
is law that has applied psychology in a practical way for so many years. 

Psychology, as put to practical use by attorneys, has two important phases. 
The first and more common phase is that which includes the winning and 
holding of clients. Every person who meets the public has this phase to con- 
sider. The salesman is usually thought of first in this connection and by 
salesman is meant a person engaged in actually selling a commodity such as 
shoes or potatoes. People never consider that a lawyer is engaged in selling 
himself and his services and as such is selling a commodity that can be put 
over only by the use of psychology and not by a sample or demonstration. 
One of the first things contacted when searching for an attorney is his re- 
ception room and receptionist. Lawyers frequently spend large sums of money 
on their reception rooms. They furnish them with comfortable furniture and 
line the walls with books and diplomas. While in scattered cases this will 
bring out the communist in a prospective client, the lawyer is using good 
psychology for the majority of cases because comfortable furniture and cur- 
rent magazines put the individual at ease and the books and diplomas give 
him confidence. (The same reasoning applies to the pretty blonde stenographer 
or receptionist invariably present.) Once the client is inside the private office 
he meets, usually, a second Dale Carnegie. A lawyer’s whole future depends 
upon his ability to meet people and here again the application of psychology 
is indispensable. As was stated before this is the application of the every day 


* The author of this article, John Somers, is a senior in the Newton High School, is 16 years old and 
is the son of the Honorable J. G. Somers, Judge of the Ninth District ‘Court. It is published to 
show the impression lawyers have made on a youth who has been exposed to a considerable degree 
to court room atmosphere. 
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or garden variety of psychology. It is in the second and most important 
phase of the lawyer and psychology that the lawyer really comes into his own, 

Courtroom psychology is the lawyer at his best. There are two varieties 
of this also. The first is the more or less technical side. It consists in little 
maneuvers, unfathomable to the lay mind, but according to the best circles, 
of untold value. A shining example of this is found in the ability of a lawyer 
to stave off a trial for years. Continuances based on every possible reason are 
gained at every term of court. All that is based on the first rule of mob 
psychology. The longer time intervening between an act and a trial, especially 
a criminal trial, the colder the hate and resentment grows. At the present 
time this is one of the greatest problems of prosecuting attorneys and judges, 
who are both anxious that justice be done and in cleaning up the docket. Es- 
pecially must the docket be kept clean as there is no better campaign ma- 
terial than the record of a clean docket. 

The second, and even more important, side of court room psychology 
is the so-called melo-dramatic phase. Books could and have been written on 
that subject. Tabloid newspapers owe their existence to it. Great criminal 
lawyers—you’re great if you haven’t had a client convicted recently—would 
starve without it. From this it may be gathered that court room psychology 
is some show—and it is. There are thousands of scenarios written and used 
every day in every court. The district court as we know it in Kansas is a 
perfect stage. Large enough court rooms to pack in fair sized audiences and 
still possessing more dignity than police courts, the room, the audience and 
the actors form a perfect laboratory for the demonstration of practical mob 
psychological and individual psychological reactions. It might be added that 
dignity is essential, otherwise the judge would die from laughter at some of 
the ruses employed. One of these ruses, more unusual than ordinary, has 
come to be a classic in court annals at least in Kansas. One day during the 
course of a criminal trial in one of the district courts, the defense attorney was 
noted (all he lacked was a brass band) escorting in, very carefully and very 
slowly, a woman and seven small children. All through the trial the attorney 
kept referring to the grief-stricken woman and seven small children who 
would be left without any support should the innocent defendant be con- 
victed. There is nothing unusual about that, it happens day after day, with 
variation only in the number of children. But the hard thing to bear was 
that the judge in this particular case knew without a dobut that five (5) of 
the children had been borrowed for the occasion. (P.S. It still worked on the 
jury. The man was acquitted.) A play like that is one of two old stand-bys. 
The other of course centers around the good-looking young blonde or brunet. 
It, like the other, requires just as careful preparation and attention to de- 
tails and in addition there are some lines to be memorized for as yet no one 
has heard of a case of this type where the star of the production was not put 
on the witness stand. Recently in a Kansas court room a beautiful blonde 
was put on the stand as plaintiff in a divorce action. The attorney in the 
case was so intrigued by the psychology of the thing that he forgot what 
the grounds for the action were, therefore he decided to try his stock set of 
questions applicable to extreme cruelty grounds. Receiving negative answers 
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where by all scripts he was supposed to get positive, be became so confused 

that the judge had to find out from the plaintiff what the actual grounds were. 

Her attorney was both surprised and relieved to find that the action was 

based on non-support charges. Nevertheless the psychology worked. She 
the divorce. 

A third side psychology and the lawyer is, of course, flattering the judge. 
This has its disadvantages because it will work only on a new judge, for a 
judge, like anyone else, soon becomes hardened and it is only breath wasted. 
The opposite of this and of less importance is belittling. The idea is to 
belittle any points introduced by the opposition, the opposition’s witnesses, 
and the opposition in general. 

Volumes could be written on the application of psychology by lawyers. 
My only advice is if you ever have a chance to hear a good trial from beginning 
to end, don’t miss it. The psychology of the thing will amaze you. 
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(Case Notes 


NEGLIGENCE—Liability of Master for Occupational Disease Contracted by Servant— 


In an action for damages brought by an employee against his employer, the operator 
of an oil refinery, on the ground that defendant’s negligent operation of its refinery re- 
sulted in plaintiff's contracting an occupational disease known as pneumoconiosis, judg- 
ment was given for the defendant om the ground that the evidence failed to establish the 
negligence charged. Allen v. Shell Petroleum Corporation, 146 Kan. 67, 68 P. (2d) 651. 

Pneumoconiosis is a disease of the lungs due to habitual inhaling of minute or 
metallic particles. Plaintiff was employed as a pipe fitter’s helper and worked in, on and 
about various stills, tanks, chambers, pipes and pipe lines, cleaning out and filling these 
receptacles with oil, gas and petroleum products, laying and coupling pipe lines, in- 
stalling valves, tightening joints and all other work necessary and incidental thereto as 
directed. 

There were special findings by the jury that plaintiff's injury was caused by breath- 
ing gases and fumes, and that the gases and fumes were harmful to the average employee, 
to a more or less degree, when breathed in small quantities over a long period of time. 
The jury was not asked and hence made no special finding on the all-important question 
of defendant’s negligence. Plaintiff insisted negligence inhered in the verdict, but there 





Case Nores 235 


was not evidence to support it. It appeared that none of the other employees of defend- 
ant had ever contracted this disease, and that plaintiff's disability was caused by some 
idiosyncrasy or special susceptibility. There was evidence that defendant had had chemists 
analyze the fumes to find out if they were harmful and even though the report was that 
they were not harmful except in concentrated amounts, they had furnished masks for 
the employees to wear when working inside the tanks. 

The rule appears to be that an employer is not liable for a disability to a plaintiff 
caused by some idiosyncrasy or special susceptibility of the employee. M. T. Stevens & 
Sons Co. v. Daigneault, 4 F. (2d) 53. 

In Kansas it is necessary that any recovery for disability due to occupational disease 
be based upon the negligence of the master in failing to use due care to provide a safe 
place to work. Atchison & Eastern Bridge Co. v. Miller, 71 Kan. 13, 80 Pac. 18, 1 L.R.A. 
(N.S.) 682; City of Emporia v. Kowalski, 66 Kan. 64, 71 Pac, 232; Starkweather v. Dun- 
lap, 103 Kan. 425, 173 Pac. 1122. 

On the other hand, to establish compensable injury under the Workmen’s Compen- 
sation Act, the workman is merely required to show that an accident transpired, that 
some mishap, untoward and unexpected event occurred, which occasioned injury. Gilli- 
land v. Cement Co., 104 Kan. 771, 180 Pac. 793; Taylor v. Swift & Co., 114 Kan. 431, 
219 Pac. 516; Barker v. Shell Petroleum Corp., 132 Kan. 776, 297 Pac. 418; Kearns v. 
Reed, 136 Kan. 36, 12 P. (2d) 820; Wright v. Keith, 136 Kan. 393, 15 P. (2d) 429. 

The Workmen’s Compensation Act does not apply to diseases, however closely they 
may be related to the working conditions in the particular industry. Chop v. Swift & Co., 
118 Kan. 35, 233 Pac. 800; Taylor v. Swift & Co., supra; Smith v. Cudahy Packing Co., 
145 Kan. 36, 64 P. (2d) 582; Gilliland v. Cement Co., supra; Barker v. Shell Petroleum 
Corp., supra. 

Hence, it is more difficult for a workman suffering from occupational disease to 
recover damages than it is for one injured by an accident, who is entitled to compensa- 
tion under the Workmen’s Compensation Act, irrespective of the negligence of his 
employer. 

In Allen v. Shell Petroleum Corp., Justice Wedell says: “The disease in the instant 
case was a hazard of the industry. It would seem only just and proper the loss occasioned 
in that industry, should, as a loss resulting from an accident, be borne by the industry. 
For such provision we are, however, obliged to wait for appropriate action by the 
Legislature which alone can make that result possible.” 

A similar statement was made by Judge McDermott in Grammer v. Mid-Continent 
Petroleum Corporation, 71 F. (2d) 38, as follows: “Occupational diseases are a part of the 
hazards of industry. The loss therefrom, like the loss from accidental injury, ought to 
be borne by the industry in the first instance, and not by the employee. But it is the 
function of the legislative arm, and not the judicial, to extend the workmen’s compen- 
sation laws to cover them.” 

The argument that workmen’s compensation laws should apply to occupational dis- 
eases is advanced by Harry B. Bradbury in his “Workmen’s Compensation Law” (1917, 
3rd edition) at page 7 as follows: “The distinction which is drawn between ‘accidental’ 
and ‘occupational’ diseases is extremely unjust and illogical. The principal argument in 
favor of workmen’s compensation acts, heard on all sides, is that each industry should 
care for the human wrecks which it creates. . . . The dependents of a workman who 
for months or possibly years lingers in a helpless condition from an occupational disease, 
and then dies, are infinitely worse off, as a rule, than are the widows and children of 
workmen who are taken away suddenly by accidental injury. . . . The difficulty is due 
both to the ignorance of the legislators and the narrow view of the courts.” 

An excellent summary of the problem is to be found in an article by William W. 
Rabinovitz entitled, “Compensation of Occupational Diseases from a Legal Viewpoint,” 
12 Wisconsin Law Review, p. 198, published in February, 1937. He points out that the 
need for compensation for occupational diseases was recognized as long ago as 1701 by 
Ramazzini, the father of industrial medicine, when he said: “It must be acknowledged 
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that occupations become a source of misfortune to those engaged in them and that, en. 

countering the worst forms of disease where they hoped to gain sustenance for them. 

selves and their families, workers die cursing their thankless calling.” (See International 

— ney Compensation for Occupational Diseases, Studies and Reports, Series M,, 
0. 3 p. I. 

Mr. Rabinovitz groups the states as follows. In seventeen states occupational dis. 
eases are expressly excluded by the statute. These include Missouri (Mo. Rev. Stat. 1929, 
Sec. 3305 b, as amended by Mo. Laws 1931 H.B. No. 498 providing that occupational 
diseases may, by joint agreement, be brought under the compensation law) and Oklahoma 
(Okla. Stat. Ann. 1931, Sec. 13-350, subsection 7.) 

Fifteen states exclude them by court interpretation, holding that they are not “acci- 
dents” under the respective workmen’s compensation acts. Among these are Colorado 
(Colo. Comp. Stat. 1921, Sec. 4389) and Kansas (Gen. Stat. 1935, 44-501). 

Fourteen states expressly provide for occupational diseases. Of these, eight, including 
Nebraska (Neb. Laws of 1935, c. 57 Sec. 48-152), list specific diseases for which compen- 
sation may be awarded. 

Only five states expressly apply their workmen’s compensation acts to occupational 
diseases as well as physical injuries. These are California (Cal. Gen. Laws, 1931, Act 
4749 Sec. 33-4, which specifies that “the term ‘injury,’ as used in this act, shall include 
any injury or disease arising out of the employment.”), Connecticut, New York, North 
Dakota, and Wisconsin. 

The Massachusetts statute which uses the word “injury” instead of “accident” is 
construed to include occupational disease. Johnson’s Case, 279 Mass. 481, 181 N.E. 761; 
Sullivan’s Case, 265 Mass. 497, 164 N.E. 457; L.R.A. 1917D, 103. 

In the absence of such legislation any employee contracting a disease as the result 
of industrial conditions, in order to recover, must sustain the burden of proving the 
negligence of his employer—JoAn L. Newsitt, ’39, Kansas University School of Law. 


AGENCY—Aauthority of Soliciting Agent to Put Insurance Policy Into Effect— 


During April, 1935, an insurance agent representing the Mutual Benefit Health 
and Accident Ass’n solicited Cecil C. Stephan, employee of the H. and H. Coal Mining 
Co., a Kansas corporation, to make application for a health and accident policy along 
with the other employees of the mining company. The agent explained the nature of 
the agreement with the mining company, the benefits of the policy, the fact that the 
first installment of the premium would not become due until May, 1935, and further 
assured the miner that the insurance would be in force from the time of his signature 
upon the application and would remain in force until the application was approved or 
rejected by his company. Stephan signed the application on April 15. Eight days later 
while at work he sustained injuries from which he died on the following day, April 24. 
The agent forwarded the application to the district office from which it was sent to 
the home office of the company in Omaha. This office did not approve or reject this ap- 
plication until after Stephan’s death. Fern Stephan, widow and beneficiary of Stephan, 
demanded payment and upon refusal brought action against the company in the district 
court where she recovered. 

Upon appeal the Supreme Court reversed the decision basing its opinion upon two 
contentions: first, that the facts showed that the agent’s duties were to take applications, 
deliver policies, and collect premiums and therefore he was a mere soliciting agent in 
absence of evidence that he had been appointed in writing; secondly, that as the evidence 
showed that he had no power to accept or decline applications as a soliciting agent, he 
was without authority to bind the insurer by an oral contract based on his statement 
that the insurance was effective from the signing of the application. Stephan v. Mutual 
Benefit Health and Accident Ass’n, 69 P. (2nd) 694 (Kan.). 

In support of its first contention the Court cited West v. Metropolitan Life Insur- 
ance Co., 144 Kan. 444, 61 P. (2nd) 918, where the plaintiff claimed that the agent of 
the defendant company told her husband at the time of making his application that 
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the insurance would be effective from the date of signature. The husband died before 
the policy was delivered and the company refused to pay the named beneficiary. The 
court substantiated the defendant’s position that as the agent was not appointed in 
writing as provided in the Statute (Gen. Stat. 1935, s. 40-238, 40-239), he was a mere 
soliciting agent. The Court’s second conclusion was also in accord with the West case, 
supra, holding, that in the absence of proved authority as to do, a soliciting agent cannot 
effect an oral contract of insurance in such a manner as to bind the insurer. 

The court quoted from Mutual Benefit Health and Accident Ass’n v. Edwards, 
174, Okl. 210, 50 P. (2nd) 144, 145. “Whatever transpired between the applicant, Frank 
Edwards, and the soliciting agent, S. R. Wells, the plaintiff could not recover from the 
defendant upon the theory that Wells had made an oral contract to insure Edwards, 
without some proof as to the authority of the agent Wells. The defendant specifically 
denied that Wells had any such authority, and that denial was verified. There was no 
evidence that the agent Wells had any authority to pass upon risks or issue policies or 
contract any insurance. The application and receipt indicate the character of the author- 
ity of Wells, and there is no question but that he was merely a soliciting agent acting 
under a district agent. The record shows that Wells had no authority to contract in- 
surance and that he made no insurance contract with the applicant.” Further authority 
is quoted from Banks v. Clover Leaf Gas Co., 207 Mo. App. 357, 233 S.W. 78, 81, which 
was an action on an alleged oral contract of insurance in which the Missouri court held 
that the agent did not have authority to bind the company, stating, “Furthermore the 
alleged oral statement or J. M. Weil was not binding on the defendant, for the reason 
that there was no evidence introduced showing that J. M. Weil was authorized to make 
contracts of insurance on behalf of the defendant. The evidence disclosed that the said 
agent’s authority went no further than to take applications for insurance, collect the 
policy fee, forward the application to the defendant for its acceptance or rejection and 
deliver the policy when issued under defendant’s direction. The alleged oral contract 
of insurance of the soliciting agent, which the defendant did not authorize or ratify, 
cannot be imputed to it.” 

The Court points out the distinction between the Stephan case and the prior case 
of Yasbec v. Hartford Accident and Ind. Co., 132 Kan. 82, 297 Pac. 422. In the Yasbec 
case the Court held the insurer liable on an oral contract of insurance entered into under 
somewhat similar circumstances. However, after holding that a mere soliciting agent 
had no authority to obligate his company by a contract of insurance, the Court stated 
that this agent was more than a mere soliciting agent and therefore had requisite author- 
ity to bind the company, i.c. he had power to decline or accept applications and had a 
written contract of appointment. 

The Court’s rulings are in accord with both Jettijohn v. St. Paul F. and M. Ins. 
Co., 100 Kan. 482, 164 Pac. 1096 and Pfiester v. Mo. State L. Ins. Co. 85 Kan. 97, 116 
Pac. 245, which lay down the general rule that a soliciting agent is merely a special 
agent with “authority only to solict insurance, submit applications therefor to the com- 
pany, and to perform such acts as are incidental to that power.”—32 C.J. 1067. Another 
case in point is that of Myers v. Anti-Automobile Thief Ass’n, 129 Kan. 506, 283 Pac. 
503, where a solicitor employed to secure auto owners’ association members was held 
under the evidence unauthorized to conclude an oral accident insurance contract on 
behalf of the insurer. 

In neighboring jurisdictions the same rules apply. On very similar facts the Okla- 
homa Supreme Court in Mutual Health and Accident Ass’n v. Edwards, supra, forbade 
recovery. The same result was reached in King v. Mutual Life Ins. Co. of Baltimore, 
105 S.W. (2nd) 994 (Mo.). The Missouri case, Salisbury v. Indiana and Ohio Live- 
stock Ins. Co., 202 S.W. 414 (Mo. App.), where recovery was barred is distinguishable 
on the ground that the plaintiff in that case knew that the agent’s authority was limited 
to submitting applications. Recovery was allowed on oral contracts for fire insurance in 
two Missouri cases, but the agents in those cases were more than “mere soliciting agents” 
and were qualified under the Missouri statute——Prichard v. Conn. Fire Ins. Co. of 
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Hartford, Conn. 203 S.W. 223 (Mo. App.), Murphy v. Great American Ins. Co. 221 Mo, 
App. 727, 268 S.W. 671, 285 S.W. 772. Recovery was likewise allowed on the oral con- 
tract in De Noyer v. Fidelity Phoenix Ins. Co. 110 Okl. 235, 231 Pac. 125, but there the 
court concluded that the agent’s powers were sufficient to constitute him a general agent, 

The Kansas rule appears to be sound and to be in accord with the general rule 
that “an agent with power to solicit, receive, and report applications has no power to 
accept them or bind his company by stating that the risk attaches before issuance of a 
policy.”—14 R.CLL. 43, p. 872.—James W. Putnam, ’39, Kansas University School of Law. 


SPECIFIC PERFORMANCE—Statute of Frauds—Personal Service as Part Per. 


formance— 


In Bray v. Cooper, 145 Kan. 642, 66 P. (2d) 592, the testatrix and her husband orally 
agreed with the plaintiff and her mother to take care of the plaintiff as their daughter 
until she was of age or as long as she desired to live with them, and upon the death 
of both the testatrix and her husband all their property would belong to the plaintiff. 
The will of the testatrix contained a bequest of $100 to Osie Bray, the plaintiff. Three 
other bequests of $100 each were made, and the remainder of the estate was given by 
devise and bequest to the three defendants, Maggie Burke, Charles Cooper, and Hazel 
Greenwood. The trial court found that the plaintiff had performed her part of said 
oral agreement. Hence, this will was held to be in violation of the obligations of said 
oral contract. The Supreme Court of Kansas upheld the oral contract, and granted 
specific performance. 

In McEnulty v. McEnulty, 146 Kan. 198, 69 P. (2d) 1105 (Kan.), the mother of the 
plaintiff orally agreed with her brother that, if said plaintiff would live with his uncle, work 
on his farm, become a member of the family, and aid and assist his uncle during his life- 
time, this uncle would give said plaintiff a home, schooling, other help, and later “help 
him out” in farming or business. The trial court awarded plaintiff the sum of $1,250 
as payment for his services during the 19 years he lived with his unde, but held the 
evidence introduced by plaintiff to be insufficient to prove an oral agreement by uncle 
to leave all of his property to plaintiff. The judgment was upheld on appeal to the Su- 
preme Court of Kansas, citing Berry v. Davenport, 106 Kan. 393, 188 Pac. 223; Nordboe 
v. Frye, 107 Kan. 291, 191 Pac. 282; Rooney v. McDermott, 121 Kan. 93, 246 Pac. 183; 
Boven v. Galloway, 125 Kan. 568, 264 Pac. 1038; Schuler v. Rehberg, 145 Kan. 176, 179, 
64 P. (2d) 571. 

Many courts and lawyers are confused in their attempts to apply the correct rule 
of law to such cases, but the cases above mentioned are good law and are not contra 
to each other. In the first case, an oral agreement to leave all of the property to plain- 
tiff was proved by sufficient, clear and convincing proof. In the second case, the oral 
agreement by the uncle to leave all his property to the plaintiff was alleged, but it was 
not proved by clear and convincing evidence. Anderson v. Anderson, 75 Kan. 117, 88 
Pac. 743, 9 L.R.A. (n.s.) 229; Pantel v. Bower, 104 Kan. 18, 178 Pac. 241; Rooney v. 
McDermott, supra; Woltz v. First Trust Co., 135 Kan. 253, 9 P. (2d) 665. Such an 
oral agreement must be clearly and satisfactorily proved so as to leave no doubt as to 
the terms and character of the contract before specific performance is warranted. Grant 
v. Grant, 63 Conn. 530, 29 Atl. 15; Brown v. Golightly, 106 S.C. 519, 91 S.E. 869. And, 
if valuable consideration other than the payment of money is given for such an oral 
agreement, part performance takes the oral contract out of the operation of the statute 
of frauds, and a court of equity will enforce it. Rhodes v. Rhodes, 3 Sandf. Ch. 278 
(N.Y. 1846); Horton v. Stegmeyer, 175 Fed. 756, 99 C.C.A. 332, 20 Ann. Cas. 1134; 
Owens v. McNally, 113 Cal. 444, 45 Pac. 710, 33 L.R.A. 369; Smith v. Nyburg, 136 
Kan. 572, 576, 16 P. (2d) 493;;Nelson v. Schippel, 143 Kan. 546, 551, 552, 56 P. (2d) 
469; Schuler v. Rehburg, supra; Svanburg v. Fosseen, 75 Minn. 350, 78 N.W. 4, 74 
A.S.R. 490, 43 L.R.A. 427; Hiat v. Williams, 72 Mo. 214, 37 Am. Rep. 438; Sharkey 
v. McDermott, 91 Mo. 655, 4 S.W. 107, 60 Am. Rep. 270; Nowack v. Berger, 133 Mo. 
24, 34 S.W. 480, 54 A.S.R. 663, 31 L.R.A. 810; Berg v. Moreau, 199 Mo. 416, 97 S.W. 
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got, 9 L.R.A. (n.s.) 157; Kofka v. Rosicky, 41 Neb. 328, 59 N.W. 788, 43 A.S.R. 685, 
25 L.R.A. 207; Best v. Gralopp, 69 Neb. 811, 96 N.W. 641, 99 N.W. 837, 5 Ann. Cas. 
491; Teske v. Dittberner, 70 Neb. 544, 98 N.W. 57, 113 A.S.R. 802; Johnson v. Hubbell, 
10 N.J. Eq. 332, 66 Am. Dec. 773; Quinn v. Quinn, 5 S.D. 328, 58 N.W. 808; Egg- 
staff v. Phelps, 99 Okl. 54, 226 Pac. 82; Burdine v. Burdine, (Virginia) 36 S.E. 992; 
and, Cubit v. Jackson, (Tex.) 194 S.W. 594. 

In Bray v. Cooper, supra, the trial court found “ . . . the plaintiff treated the Worth- 
ingtons as her parents and gave to them the services, affection and obedience of a daugh- 
ter...” If the rendition of services is the consideration given for the oral promise to 
devise land, and it is found impossible to estimate by any pecuniary standard the value 
of these services to the promisor because of their nature or peculiar character, the rending 
of such services is a sufficient part performance to take an oral agreement out of the 
operation of the statute of frauds. Otherwise, the promisee would be denied specific per- 
formance and left to an action at law which would permit promisors to perpetrate 
many frauds under the protection afforded by the statute of frauds. Pomeroy, Specific 
Performance of Contracts (3rd, ed. 1926), Sec. 114; Rhodes v. Rhodes, supra; Owens v. 
McNally, supra; Dalby v. Maifield, 244 Ill. 214, 91 N.E. 420, 135 A.S.R. 312; Schoon- 
over v. Schoonover, 86 Kan. 487, 121 Pac. 485, 38 L.R.A. (n.s.) 752; Svanburg v. 
Fosseen, supra; Laird v. Vila, 93 Minn. 45, 100 N.W. 656, 106 A.S.R. 420; Berg v. 
Moreau, supra; Best v. Gralopp, supra; Teske v. Dittberner, supra; Quinn v. Quinn, 
supra; Lothrop v. Marble, 12 S.D. 511, 81 N.W. 885, 76 A.S.R. 626; Bryson v. Mc- 
Shane, 48 W. Va. 126, 35 S.E. 848, 49 L.R.A. 527. Contra: Walker v. Dill’s Admr., 186 
Ky. 638, 218 S.W. 247; Martin v. Martin’s Estate, 108 Wis. 284, 84 N.W. 439. Where 
courts attempt to follow the letter of the statute and leave plaintiff to his remedy at 
law, it should be noted that an action for personal services will often, as a matter of 
fact, be barred by the statute of limitations. However, in Bray v. Cooper, supra, the 
plaintiff had no cause of action until payment was due at the death of the promisor. 

Frequently, as in the two Kansas cases under discussion, we find the above principles 
applied in cases in which a promisor takes into his family an infant relative, and orally 
agrees to leave to the infant his property in consideration of the infant living with the 
family and performing the usual services rendered by a child to his parent. Chehak v. 
Battles, 133 Ia. 107, 110 N.W. 330, 12 Ann. Cas. 140, 8 L.R.A. (n.s.) 1130; Wright et 
al v. Wright, 99 Mich. 170, 58 N.W. 54, 23 L.R.A. 196; Svanburg v. Fosseen, supra; 
Sharkey v. McDermott, supra; Nowack v. Berger, supra; Kofka v. Rosicky, supra; Van 
Tine v. Van Tine, (N.J.) 15 Atl. 249, 1 L.R.A. 155. See also, Winne v. Winne, 166 
N. Y. 263, 59 N.E. 832, 82 A.S.R. 647. 

Similarly, if the promisor orally agrees to devise land to an adult son or daughter 
in consideration of such child living with and caring for such parent during his life, 
the oral agreement is held enforceable. More especially is this so where a material change 
is involved in the mode of the child’s life. Schoonover v. Schoonover, supra; Best v. 
Gralopp, supra. There is no standard in law by which the value of such services can be 
estimated. In equity by a decree for specific execution of the oral contract, courts make 
an approximation in that direction. Svanburg v. Fosseen, supra. 

Although the Supreme Court of Kansas reaches a proper conclusion in both Bray 
v. Cooper, supra, and McEnulty v. McEnulty, supra, there is some difficulty in under- 
standing the rules laid down in the Bray case. The Court clearly points out that the 
plaintiff had no adequate remedy at law, because such services, “love and companion- 
ship,” as were rendered by the plaintiff could not “be accurately measured in cold money.” 
The Court points out that whatever indefiniteness existed in the contract at the time 
it was executed has been “completely cured by subsequent performance.” 

On the other hand, it is not clear whether the Court regarded the contract as made 
by the plaintiff who was at the time a minor, or by the plaintiff's mother, or by the 
plaintiff and the plaintiff's mother. Was this plaintiff in the nature of a third party 
beneficiary? 


Also, there were two causes of action in this case. One cause of action was for 
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specific performance of the contract, and the other was to declare the will invalid on 
the grounds of mental incapacity, restraint, and undue influence. The Court held the 
will was valid in reference to the payment of the debts of Lottie Worthington and the 
appointment of Charles Cooper, as executor, but that the balance of the will was invalid 
since it “impinges upon the obligations of said contract.” It would seem that if the 
will was valid, the legal title to the property must necessarily pass to the devisees under 
the will subject to the plaintiff's equitable right to specific performance. As a matter 
of fact, did the Court decree specific performance of the contract here? Under Kan. Rev. 
Stat., 1935, Sec. 60-3108, it would appear the Court should have ordered a conveyance 
of the property to the plaintiff in its decree, and in case of defendants’ failure to comply 
therewith, the decree itself would operate as a conveyance. If during her lifetime, Lottie 
Worthington had conveyed the land by deed to any person, other than the plaintiff, who 
had notice of plaintiff's interest, such conveyance would not be void, but only voidable 
at the suit of plaintiff. Likewise, this transfer by devise is not void but only voidable— 
Date E. SHannon, '38, Kansas University School of Law. 
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(Case Comments 


LIFE INSURANCE REPRESENTATIONS AND FRAUD 


In the case of Day v. National Reserve Life Insurance Co., 144 Kan. 619, 62 P 
(2d) 925, an action on an insurance policy, the defense was made that the insured had 
emphatically stated in his application that he had not had certain diseases and that he 
was in good health. The jury found that he had been examined, but that he was not 
aware of the seriousness of the ailment. The Court said, “It should be noted that the 
contract of insurance provided that in the absence of fraud the statements contained 
in the application should be deemed representations and not warranties. Since this is 
true, if the insured actually believed that the trouble about which he consulted the 
doctor was of a trivial nature and not a disease that was likely to shorten his life, then 
it was not fraud for him to make negative answers to the questions.” 

A discussion of this case involves the consideration of the following questions: Does 
a misrepresentation of a material fact give the insurance company the power of avoidance 
or is it necessary to prove not only the materiality of the misrepresentation but also 
fraud, before the insurance company can avoid the policy? This question touches many 
phrases of general contract law, but principally phrases of insurance law. Present day 
opinions seem to indicate that there is a confusion of thought among the authorities, but, 
on the whole, we may say the decisions are sound, although the principles upon which 
they are based, are not fully presented in the opinions of the courts. 

We shall attempt to analize the reasoning of the Courts and to distinguish the 
fundamental principles, which are present, although not apparent at the first blush 
in the various opinions. 

Insurance principles develop out of a factual relationship and as such they tend to 
follow the common law principles of contract, but because of inherent differences, the 
development is not parallel and the principles of insurance law depart from those of 
contract law where it is essential to maintain sound fact relationship. This cannot be 
better illustrated than by reference to the example of the inequalities of the bargaining 
power of the parties. In ordinary contract law the parties are usually on an equal footing, 
but in insurance law this is not true for reasons that will be pointed out in this dis- 
cussion. Again the differences in the two situations have led'to the development of the 
technical meanings of various terms used in the insurance contract. These terms refer 
to statements that are made for the purpose of determining the risk, the extent of cov- 
erage, the happening of the insured, event, etc., and are made in reference to facts that 
may be prior to, a part of, or excluded from the contract, and as such they provide the 
inducement to enter into the contract by the parties. 

A definition of these terms, namely concealment, representations, warranties, ex- 
ceptions and conditions as well as the distinctions between them are now to be found 
in standard textbooks. In this article we will point out the distinctions that are necessary 
for our present purpose. 

The origin of the practice of insurance is to be found in the dealings of the mer- 
chants of Italy in the early Middle Ages. As they traveled over the word then known 
they carried the practice with them to the other maritime nations. The customs of the 
merchants in the development of insurance we find reflected in the courts of the mer- 
chants and this later became a part of the common law of England. While most of the 
early development was in marine insurance, fire insurance and life insurance became 
important and today we see an extension of the early insurance principles into many fields 
and types of risks. It was because of the nature of the trades, and the limitations upon 
the ability to examine the risks that were assumed in maritime insurance, that we find 
the highest development of the various technical terms of insurance which may be 
characterized in the doctrine of “good faith.” The insurer in marine innsurance was 
wholly dependent upon the insured for a description of the risk, and it was because of 
this that the development of the doctrine of good faith reached such a high place. This 
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doctrine is a part of the heritage of our present day insurance law and as such it should 
be recognized. 

This doctrine of good faith is to be found in contract law today. A review of the 
Restatements of Contracts on this point shows that it has been incorporated into and 
recognized as a part of the substantive law of contracts. The doctrine is shown in the 
following sections: 

Sec. 470 where misrepresentation is defined: “Misrepresentation means: any mani- 
festation by words or conduct by one person to another, that under the circumstances, 
amounts to an assertion not in accordance with the facts.” 

Sec. 474, the instructions as to a matter of opinion are pointed out when it says, “A 
manifestation that the person making has no reason to expect to be understood as more 
than an expression of his opinion, though made with the intent or expectation stated 
in Sec. 471 (i.¢. Fraud, unless accompanied by qualifying words, means (a) Misrepre- 
sentations known to be such or concealments, or non-disclosure where it is not priv- 
ileged, by any person intending or expecting thereby to cause a mistake by another to 
exist or to continue, in order to induce the latter to enter into or refrain from entering 
into a transaction) is not fraud or a material misrepresentation unless made by one 
whose manifestations are intentional misrepresentations and vary so far from the truth 
that no reasonable man in his position could have such an opinion. 

Sec. 476, the effect of such a misrepresentation is stated in these words: “When a 
party is induced to enter into a transaction with another party, that he was under no 
duty to enter into, by means of the latter’s fraud or material misrepresentation, such 
transaction is voidable as against the latter. 

Sec. 479, where the presumption when fraud or material misrepresentations is made 
is as follows: “Where fraud or misrepresentation is material with reference to a trans- 
action subsequently entered into by a person deceived thereby it is assumed in the 
absence of facts showing the contrary that it was induced by fraud or misrepresentation. 

Sec. 484 explains the effect of such misrepresentation: “Power of avoidance for 
fraud or misrepresentation is lost if the required party after acquiring knowledge of 
the fraud or misrepresentation manifests to the other party to the transaction as intention 
to affirm it.” 

Sec. 491 provides for reformation: “When a written contract, conveyance or dis- 
charge owing to the fraud or misrepresentation of one party and the mistake of the 
other fails to express the agreement which they had manifested an {ntent that the 
writing should express, the latter can get a reformation unless precluded by the Statute 
of Frauds.” 

Thus we see in the above sections that the essence of the good faith doctrine is 
recognized in the substantive law of contracts which, as we have pointed out, is the 
basis, when possible and so far as the results justify, for the general law of insurance. 


Under the concept of che term “concealment,” we find that the insured in maritime 
causes was under an obligation to disclose every material fact, and that the presence or 
absence of corrupt intent on the part of the insured was not important; intent being 
wholly immaterial. This rule, however, has been modified in non-marine risks in the 
United States, and we require the failure to declare a material fact to be done with 
dishonest intent. (Penn. Mutual Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co., 
72 Fed. 413.) This relaxation is due to the fact that although there was a duty to disclose, 
inquiry by the insurer was sufficient notice, and in reply to inquiry it was only necessary 
that there be an attempt in good faith to answer to the best of the ability of the insured. 
The answers in many instances were to matters of opinion and in such cases it was 
necessary to show that they had been made or omitted with the dishonest intent to 
deceive. In matters of opinion fraud was necessary to constitute concealment. This modi- 
fication was the result of the greater opportunity for independent investigation by the 
insurer. 

Representations are statements made to induce the insurer to enter into the contract, 
and as such they may be oral’ or written. They may ‘be made before or at the time of the 
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execution of the contract. If written, they may be found within or without the contract. 
The inducement to enter upon reliance of the insured’s representations resulted in a 
contract, and the effect of a misrepresentation of a material fact was to render the con- 
tract voidable. At common law if the representation was found to be material, the test of 
materiality being the effect such knowledge would have had on the insurer in the 
making of the contract, and false, the insurer had the power of avoidance. (3 Kent’s 
Comm. 282; Campbell v. New Eng. Mut. L. Ins. Co. 98 Mass. 381, 397; Washington 
Life Ins. Co. v. Haney, 10 Kan. 525.) 

The law of representations was adopted by Lord Mansfield into the common law 
of insurance in the case of McDowell v. Frayer, 1 Doug. 260, 99 Eng. Rep. 170. Lord 
Mansfield said, “The distinction between a warranty and a misrepresentation is well 
settled. A representation must be fair and true. It should be true as to all the insured 
knows, and if he represents facts to the underwriter, without knowing the truth, he 
takes the risk upon himself, but the difference between the fact as it turns out, and as 
represented must be material.” General fraud is not a concern of the court and unless 
the misrepresentation is substantially true it creates a power of revocation. Representa- 
tions in insurance are statements relating to past, present and future facts. Representations 
that refer to future facts, which were not subject to present knowledge, amounted only to 
statements of opinion, belief or intention and as such they represented the present fact 
of the “state of mind” of the person who made them. In order to prove that they were 
untrue it is necessary to show that the state of mind was accompanied by a dishonest 
intent. (Penn. Mut. L. Ins. Co. v. Mech. Sav. Bank & T. Co., 72 Fed. 413.) If a man 
makes a statement as to the future and without intent to deceive it cannot be misrepre- 
sentation of a material fact. The state of mind is the fact stated and, if it is dishonestly 
stated, becomes a misrepresentation of fact. In this instance the burden is on the de- 
fendant to show that the falsity of the representations as to a matter of the future was 
accompanied by an intent to deceive (Green v. Mutual Annuity Ass’n, 90 Kan. 523, 
135 Pac. 586). The defendant thus had to maintain the burden of proving dishonesty 
of the statement as well as the materiality of the fact to defeat an action on the policy. 
It is to be noted that the showing of a dishonest intent in these cases is necessary to 
constitute misrepresentation. When this is shown the rule at common law that a false 
statement of a material fact avoids the policy becomes applicable. 


The confusion in the cases can be traced to a failure to distinguish between the 
two types of statements and to realize the peculiar character of representations that run 
to matters of the future. This becomes of vital importance in insurance law for it is 
customary in negotiations for insurance policies to require representations of both classes. 
This problem is shown by the various questions asked about “previous illness” which 
in many instances is not a fact capable of knowledge of the medical profession let alone 
one that we can hold the lay applicant to know. It is here that the distinction is properly 
applied. The matter is one of opinion, and the same reasoning applies as in the case of a 
representation of a future condition. To make such a statement a misrepresentation of 
fact, the defendant insurance company must show that it was made with an intent to 
deceive, for if the statement is untrue, but honest, it is not a misrepresentation. It is 
thus a true statement of the actual state of mind. 

The development of the insurance business in this country gave rise to many con- 
ditions that have been reflected not only in policies of the companies, but also in public 
policy as indicated by decisions of the courts and the encroachments of the legislatures. 
Perhaps this can be explained in great fairness to the problem, by the attempted shift 
of insurance companies, who with full knowledge, by the various technical rules involved 
in the practice of insurance as laid down by the courts in regard to representations at- 
tempted to put everything into the policy and thereby raise the representations to the 
level of warranties in order that it would be possible to avoid the payment of the policies 
by the mere showing that such a statement was untrue in any respect, without showing 
that the insurer was prejudiced by the fact that it was untrue, or in other words, the ma- 
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teriality of the statement would not longer be necessary to the power of the company 
to avoid the policy. 

The good faith doctrine remained in force, but its application was limited by 
the practice of the insurance companies of putting all statements into the contract and 
making them warranties. Good faith plays no part where a statement is warranted to be 
a fact. Any variance of facts from statement avoided the policy. The rules of representa. 
tion, that insurance company must prove the falsity of material fact to avoid the policy, 
were seldom applicable. It should be kept in mind that the “state of mind” is the fact 
where an honest opinion is called for, and only if it is dishonestly stated is it false, 
Due to the burdens placed upon the insured by the insurance companies, and the great 
number of claims which were being defeated thereby, the courts were the first to come 
to the aid of the insured. It became the universal rule to favor the insured in cases where 
there was ambiguous language in the policy. The courts generally interpreted the con- 
tracts in light of the fact that they were drawn by the insurer and are rarely under- 
stood by the people who pay the premiums (5 A.L.R. 805). 

But in the course of development courts have frequently confused the principal 
distinctions. This is pointed out in 39 Yale Journal 283 where it is stated that: It has 
long been held that any misstatement of a material fact in the application, whether 
innocent or fraudulently made, will avoid the policy, (Campbell v. New England 
Mutual Life Ins. Co. 98 Mass. 381; Metropolitan Life Ins. Co. v. Feczko, 26 Ohio App. 
287, 159 N.E. 486; Vance on Insurance, 267, 3 Cooley, Briefs on Insurance, (2d ed. 1927), 
1904-1911.) This rule is based on the theory that the insurer is entitled to know all the 
essential facts which may influence him in estimating the contemplated risk, (Murphy 
v. Prudential Ins. Co. 205 Pa. 444, 55 Atl. 19; Kasprzyk v. Metropolitan Life Ins. Co. 
140 N.Y.S. 211). Recently, however, several courts have stated that a misrepresentation 
in an insurance application, as distinguished from a warranty, must be frauduent as 
well as material in order to constitute a valid defense to an action on the policy (Lie- 
bermann v. Am. Bonding & Cas. Co (Mo.) 244 S.W. 102;'Livingood v. N. Y. Life Ins. 
Co. 287 Pac. 128, 134 Atl. 474; Campbell v. Business Men’s Assurance Co. 31 F. (2d) 
571.) These statements in emphasizing the moral eligibility of the policyholder or those 
claiming under him, seem to overlook the practical justification of the established rule. 
Some can be accounted for, as careless explanations of obvious decisions. Correy v. 
Plempton Mfg. Co. 150 Atl. 307 (Conn). Many seem predicated on a particular fact 
set-up wherein the alleged misrepresentation dealt with the health of a policy applicant 
who at the time was suffering from a latent disease which had not yet made itself 
apparent by external symptoms, (Livingood v. Ins. Co. 15 F. (2d) 646). Decisions of the 
latter sort might more wisely be justified on the ground of the practical truth of the 
applicants statement, than by the application of the broader generalization requiring 
fraud as a defense. The danger of the rule as thus indicated, lies in the possibility of 
its being allowed in cases where the facts would not justify the resultant decision or 
that obvious injustice would be done the insurance companies the cost of which would 
ultimately be imposed on the innocent policyholders.” The confusion arising from 
failure to distinguish clearly between types of representations has resulted in Sharrar v. 
Capital Life Ins. Co. being cited as authority for a rule requiring fraudulent misrepre- 
sentation of a material fact to avoid an insurance policy. This case discloses the repre- 
sentation was as to the condition of the applicant’s health, a matter of opinion. Con- 
struction of ambiguous language in favor of the insured calls for vigilance in applying 
fundamental distinctions. 

Frequently truthful answers were given by the applicant and the agent or medical 
examiner, by mistake or to alter the application enough to guarantee the acceptance of 
the risk by the insurer, wrote down a different answer. The courts made the knowledge 
of the agent knowledge of the insurer and admitted parol evidence to show truthful- 
ness of the answer given by the applicant, Standard Life & Acc. Ins. Co. v. Davis, 59 
Kan. 521, 53 Pac. 856; Sterneman v. Met. Life Ins. Co., 170 N.Y. 13, 62 NE. 763, 81 
A.L.R. 833 note. The Federal Supreme Court adopted a different view, refusing to admit 
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evidence to vary the written application, Northern Assur. Co. v. Grand View 
Bldg. Ass’n, 183 U.S. 308, 22 Sup. Ct. R 33. Subsequently to Sterneman v. Met. Life Ins. 
Co., supra, New York passed a statute containing the “one contract clause” which is 
essentially the same clause as that of Kansas, namely, R.S. 40-420 and in Minsker v. 
John Hancock Mut. Life Ins. Co. 254 N.Y. 333, 173 NE. 4, parol evidence was refused 
to show truthfulness of the answers given, on the ground that the statute required at- 
tachment of the application to the policy, and that the insured had a duty to read it 
or have it read, and corrected if it did not conform to answers given. “In such circum- 
stances a recovery will no longer be permitted because the medical examiner incorrectly 
recorded the applicant’s answers or because the insured was unable to read or neglected 
to read the policy.” Perhaps this decision was also influenced by the fact that the parties 
are approaching equality, and the contract should be enforced as it stands. The Kansas 
Supreme Court has not yet directly considered the policy of this statute and its effect 
on the parol evidence rule, and estoppel. 

Thus, driven by the “profit motive” insurance companies incorporated all statements 
into the policy, thereby making them warranties with the accompanying legal effect that 
if there was any discrepancy in the truth of the facts stated, it avoided the policy. The 
harshness of the rules of warranty, working well in some fields of law, resulted in gross 
injustice in many cases when appplied to the insurance contract. Again and again a life 
savings would be invested in an insurance policy and an innocent misstatement of an 
immaterial matter would defeat recovery upon the death of the insured, leaving his 
family in poverty and creating a bitter resentment aimed at the insurance company in 
the hearts of all those acquainted with the facts. Companies were even charged with 
placing “catch questions” in the policy for the express purpose of defeating recovery 
after the premiums had been paid. 

Such tactics called for intervention by government agencies in behalf of policy 
holders. The courts moved rapidly to modify the harshness by construing everything 
in favor of the insured, applying estoppel and requiring materiality. Justice will not 
foster for long rules which create gross inequalities between parties. Thus the move 
by the insurance company to bring all statements under the law of warranty resulted 
in a counter-balancing move by the courts who, by adjusting legal principles strove to 
temper this inequality. These moves and countermoves in the law of insurance being 
out clearly the truth of Justice Holmes’ statement when he said, “The Life of the Law 
has not been logic; it has been experience. The felt necessities of the time, the prevalent 
moral and political theories, institutions of public policy avowed or unconscious, even 
the prejudices which judges share with their fellow-men, have had a good deal more 
to do than the syllogism in determining the rule by which men should be governed.” 
The soundness of any rule of law is measured by its effectiveness to work fair and 
equal treatment of parties, as measured by the prevalent theories of fairness. 

Legislation soon reflected the prevalent belief that insurance companies were taking 
unfair advantage of innocent policyholders. Regulation became the watchword and we 
find the policyholder approaching ground where he would be on an equal with the 
insurer. We must consider the nature of these statutes. In Kansas we have had an in- 
surance commissioner since 1871 whose duty is to supervise the organization or re- 
organization of insurance companies and to protect the policyholders from insolvent 
companies. Chapter 40 (R.S. 1935) contains general provisions applying to different 
situations, but those of especial interest in this case are R.S. 40-418 relating to materiality 
of misrepresentations; R.S. 40-420 as to what a life insurance policy shall contain; 
R.S. 40-421 as to what a life insurance policy shall not contain. R.S. 40-418 reads, “No 
misrepresentation made in obtaining or securing a policy of insurance on the life or 
lives of any person or persons, citizens of this state, shall be deemed material or render 
the policy void unless the matter misrepresented shal! have actually contributed to the 
contingency or event on which the policy is to become due and payable.” This statute 
is aimed to prevent avoidance of a policy for mere discrepancies in the application, 
where they in some way bring about the insured event. Thus, as a matter of law, a 
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misstatement of a matter that does not contribute to the loss, is said not factually to in. 
jure the company and, therefore, should not avoid the policy. 

R.S. 40-420 reads in part, that no life insurance policy shall be issued unless it pro. 
vides: “That all statements made by the insured shall, in the absence of fraud be deemed 
representations and not warranties; and that no such statement or statements shall be 
used in defense of a claim under the policy unless contained in a written application, and 
unless a copy of such statement or statements be endorsed upon or attached to the policy 
when issued.” The intent of the legislature in enacting the first part was undoubtedly 
to reduce warranties to the level of representations and to remove statements made in the 
application from under the harsh rules of the doctrine of warranty. This defeats in part 
the original purpose of the insurance company in incorporating the application into the 
policy itself. 

The effect of the clause “in the absence of fraud” is unsettled. The apparent intent 
was to cause a fraudulent act to stand without benefit, but frequently this clause has 
been completely ignored. Under such a statute (N.Y. Ins. Law Sec. 580) a statement by 
the insured that she had never had any bodily infirmity, when thirty years previously 
she had received a laceration during childbirth, was held to be at most an immaterial 
misrepresentation and not a warranty in Eastern Dist. Works v. Ins. Co., 234 N.Y. 441, 
138 N.E. 401. The result of this provision is that in order to produce a warranty in an 
application for insurance whereof a breach would necessarily and ipso facto avoid the 
policy, the statement claimed to constitute or have the effect of a warranty must be char- 
acterized by and include the element of fraud, and which ordinarily would be established 
by proof that the person making it knew that the statement was false, and wherefrom it 
could be inferred an, intent to deceive and cheat.” We submit this as the correct interpre- 
tation and that the clause should not be ignored. 

R.S. 40-421 provides in part that no life insurance policy shall contain the provision 
that the “agent soliciting the insurance is the agent of the person insured under said 
policy, or making the acts or representations of such agent binding upon the person so 
insured under said policy.” This law was enacted to prevent fraud of the agent from 
avoiding the policy. The need arose because frequently the agent, over-anxious to ob- 
tain his commission, changed the answers in order that the insurance company would 
accept the risk. This practice threw the risk of accuracy and fraud on the insured when 
the policy read that the agent was the agent of the insured. Upon making the agent the 
agent of the company, knowledge of the statements as made by the insured was attributed 
to the insurer, and any inaccuracy or fraud was imputed to the principal, who would be 
estopped to deny that the statements as written were untrue. 

The result of statutory regulation is to restore somewhat the equality of bargaining 
power of the parties which is assumed in ordinary contracts. However, no court would 
go so far as to say that even in the light of these statutes the parties are on equal footing. 
All we can say is that bargaining power approaches closer to the goal of equality as a 
result of these statutes. What should be the effect on the good faith doctrine, and what 
part should fraud play, in the light of statutory regulation? First, is there occasion to 
apply the good faith doctrine where the matter represented is the subject of opinion only. 
Good faith should be the basis of the contract. A representation of a matter, the subject 
of opinion only, cannot be a misrepresentation unless made dishonestly, for an honest 
belief, although unsound, is all that is required. Secondly, fraud should not be the test 
in representation of facts. If it is false, and material, that should be sufficient to avoid the 
policy. To require the insurance company to show fraud in the misrepresentation of a 
material fact is to invite fraud on the part of the insured. Fraud should not be held 
a in determining the character of the misrepresentation of facts that will avoid 

e policy. 

But does this happen under the rule of construction that the courts generally fol- 
low, namely, that the contract is to be construed in favor of the insured? Does the justi- 
fication for the rule still stand in the face of present day statutes, insurance regulation by 
the states and the entire contract clause of the policies? Does not such application tend 
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to overthrow the entire development of the good faith doctrine in the law of contracts of 
insurance? 

Let us look at the possibilities under modern statutes and court interpretations when 
the question of materiality and fraud are involved. If the insurance company must not 
only prove the materiality of a misrepresentation but also fraud, and the courts still 
follow the rule and favor the insured, does not this construction enable wholesale fraud 
upon the part of the applicants for insurance? No doubt it tends to do just that for to 
prove a misrepresentation of a material fact is fraudulently made requires the insurance 
company in face of the Kansas statutes, or similar statutes which define immateriality in 
a delimiting fashion, to carry an almost impossible burden which is further increased 
by the incontestability clause of the statutes. 

The insurance company to prove fraud is limited to the contract and attached ap- 
plication and parol evidence is not admissable. To prove fraud the insurance company 
must rely eventually upon the facts represented to it. The insured on the other hand has 
the favored position before the courts, and to the charges of fraud, he may answer, that 
in good faith he answered a question falsely not believing that it was material, or plead 
knowledge of the insurance agent and estoppel of the insurance company to deny the 
acceptance of the risk. This throws an undue burden of the insurance company in light 
of the good faith doctrine. 

We submit that with the development of statutory regulation, and advent of insurance 
commissioners the rule of construction should be modified so that the insured as well 
as the insurance company is limited to the entire contract. If the principle behind the 
state interference is to see that the insured is dealt with in good faith, is there any reason 
why the insured should not play fair with the insurance company and make true repre- 
sentations in answers to questions required by the company which form the company’s 
entire basis for entering the contract? We believe the fundamental principles developed 
in the doctrine of good faith are still just and that they will work satisfactorily when 
applied in insurance law. This problem is recognized in New York and the entire con- 
tract clause governs. 

It is to be noted that this entire contract clause of the New York Statutes as con- 
strued by the New York Courts, has the same result as a suit at law would in a federal 
court. In the federal courts, the parol evidence rule applies, and reformation at law is 
not allowed. (No. Assur. Co. v. Grand View Bldg. Ass’n 183 U.S. 308, 22 Sup. Ct. Rep. 
133.) Thus in the federal courts the insurer does not have to run the juridical risk of 
going to the jury, as is true in the courts which tend to allow reformation at law by ad- 
mitting parol evidence to vary the terms of the application. However, as it appears to 
have been overlooked in several cases, it should be pointed out that the courts of equity 
are still open for cancellation or reformation when it can be shown that the written terms 
are not the terms of the true agreement. This is shown by the New York Life Insur. Co. 
v. Simmon, 60 F (2d) 30, where the Circuit Court of Appeals of the first circuit in con- 
structing a policy issued under the Mass. Statutes, required that fraud be shown before 
cancellation would be permitted. Nevertheless, because there may be a reformation or 
cancellation, the injured party must not sleep on his rights, for the doctrine of laches 
may be applied against him. 

It will be interesting to consider several Kansas cases at this point, to note the con- 
fusion that exists on the surface, but the soundness of the results that have been obtained. 
In Sharrer v. The Capital Life Ins. Co., 102 Kan. 650, 171 Pac. 622, the policy contained 
a clause similar to that now required by statute that “all statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties.” The only 
answer in issue was one relating to whether the insured had any disease of the stomach, 
which he answered in the negative. He died a few months later from cancer of the 
stomach. Good faith in making the misrepresentations was held to be sufficient. This 
has been quoted subsequently as standing for the proposition that in the absence of fraud 
a material misrepresentation will not defeat recovery. Vance on Insurance (pp. 367, n. 94) 
points out the error in the interpretation of this case, stating that representations was to 
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health, and being a matter of opinion, good faith is the test. The result is sound, for as 
previously pointed out, there is no misrepresentation of a belief of opinion unless the 
statement is dishonest. But the case is not authority for the rule requiring fraud to be 
present in a misrepresentation of a material fact to avoid the policy. 

In Becker v. Surety Co., 105 Kan. 99, 181 Pac. 549, the insured made false repre. 
sentations as to questions concerning previous applications for insurance and the receiving 
of indemnity. This death was caused by gunshot wounds. Under the statute, R.S. 40-418, 
the misrepresentation was clearly not material, not having contributed to the contin- 
gency or event upon which the policy was to become due and payable. The majority of 
the court (Mr. Chief Justice Johnston dissenting) held that the statute did not apply to 
misrepresentations which increase the “moral risk” but never contribute to the loss. The 
Court said, that, “a different rule applies where the facts misrepresented or fraudulently 
concealed are such as increase the moral risk, and which, if known by their insurer, 
would probably have prevented the issuance of the policy.” Upon finding that the in- 
surer would not have issued the policy had true facts been known, recovery was denied. 
Upon determining that the statute did not apply, the court simply applied the common 
law rule, that a misrepresentation of a material fact will avoid the policy. 

In the principal case, Day v. National Reserve Life Ins. Co., 144 Kan. 619, 62 P. 
(2d) 925, the result is sound, whether he had consulted a physician for “certain diseases” 
is a matter of opinion. The door was left open for the exercise of good faith. Had the 
question been, “have you ever consulted a physician,” the answer called for would have 
been a fact and falsity, assuming it to be material, would have avoided the policy. The 
result was in accord with elementary rules of insurance, although at first glance it ap- 
pears inaccurate. Also Scott v. National Reserve Life Ins. Co. 143 Kan. 678, which 
comes up for a rehearing in Day v. National Res. Life Ins. Co. is sound in principle, 
but confusing because of lack of analysis of the real situation. 
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As a young lawyer you will find many problems to solve as has often been intimated in this column. 
Has it occurred to you that certain courts in this state have at least one power, which is autocratic? The 
police court has it. This court to which the young lawyer is soon called, by a client of course, is in 
one respect like a comet in a great solar system. It can proceed without regard to its relations to sun, 
planets or other bodies. It is not subject to supervision. 





> 


We have a statute, 20-301, which concludes, “shall have general supervision and control of all 
such inferior courts and tribunals, to prevent and correct errors and abuses.” But in this one instance 
at least, the police court is not an inferior court. It is an independent court, /not subject to supervision. 


But you say, “The right of appeal. What about that?” Oh yes, appeal. Surely there must be an 
appeal? Well, no, there is no appeal when the police court uses this power. “But, sir,” you say, “the 
writ of habeas corpus. That will never fail us.” Ah yes, to be sure. The writ of habeas corpus. But in 
this case it is a broken reed. 





oO 


But now you ask that we get down to earth. Well, here it is: 12-1107. “The action of the judge in 
refusing, granting or terminating a parole shall not be subject to review by an appellate court.” This 
applies to cities of first and second class. 








This inferior district tribunal risked its small reputation for judicial acumen, as the Japs would 
say, in 143 Ks. 732 to find out two things: first, Does the District Court have general supervision 
over the police court?; second, Is a requirement compelling a paroled prisoner to leave the jurisdic- 
tion of the court a proper and legal requirement? A close reading of the case will disclose that we 
did not get an answer to either question. 





en 


Now this case is a dried up waterfall as far as we are concerned. There was a lot in it at the 
time; facts which did not appear in the decision. A desire by some to use it for campaign purposes 
might have played a part. One must wonder just why it was appealed. Nevertheless, no one has 
ever heard anything about the prisoners being returned to custody as ordered. Well, perhaps the poor, 
deluded, trifled-with and downtrodden citizens were sent away to shield some self-righteous perpe- 
trators of their condition, who just couldn’t bear to see them around. 


_ 





But pause for a minute. The police judge, or some other judge paroles a CITIZEN as in this 
case, and as a condition requires that “said citizen, the defendant, leave and stay out of the juris- 
diction of the court.” Is there any law, social, political or legal, on which such a requirement may 
be based? 





o 


You say, “Why bother with this?” Well, I'll tell you, and if it doesn’t make you sit up and 
think, then this column is a vain and useless one. 





Get the picture clearly in mind. You are a resident of Topeka, Lawrence, Emporia, Dodge City, 
Pittsburg or any other Kansas community and have been for ten years or more exercising every priv- 
ilege and duty of citizenship. Suddenly you are picked up on our most common charge, “Vag,” and 
because someone does not want you in the city, you are offered a parole on condition you leave and 
stay. Or go higher. Suppose you are charged with grand larceny and are guilty. The judge says, 
“Your record has always been good, Mr. Citizen. I shall parole you but you must leave Kansas and 
stay. If you come back you will immediately be required to go to prison.” 
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“Ah,” you say, “that shouldn’t be done. That couldn’t be done with a citizen.” YOU think so, 





Let’s see what happens. Each community dumps its undesirables upon each other community, 
ad infinitum. Criminals have certain characteristics easily recognized by an efficient police officer, 
In other words, the very method of the crime suggests the perpetrator. But not when the criminal 
is in a strange community. 





It saves expenses in city jails, county jails, penitentiaries, etc. Does it? Think it over. Think 
about the families also. What about the crime cost and crime problem in the other community, 
and the other one’s becomes ours as we get our share. How blind we mortals can be for what seems 
a temporary advantage! 


o 


But what does the word “Parole” mean? We have little probation in Kansas so we will not 
waste time on that. The statute provides, both police court and district court, “Such judge may at 
any time without notice . . . terminate such parole by simply directing execution to issue . . .” What 
a mighty thing that would be after the prisoner had been paroled on condition he LEAVE the juris- 
diction of the court! 





o 


Ohio says parole is a method of discipline and treatment. What actually is in mind is commu- 
tation of sentence—changing a greater into a less under the supervision and guidance of the court. 
For that reason we have patrons and parole officers. So we have conditions such as paying costs, 
restoring property, caring for family, staying away from certain companions, refraining from drink, etc. 








But the judge says you must leave—family, friends, your right to vote, property, if any—leave 
and stay. Tyranny? Yes. A branch of dictatorship? Yes. But you say you don’t have to accept. 
Well, why not? You're guilty. Appeal. Where is the money and of what avail? YOU DON’T 
HAVE TO ACCEPT! Well, maybe not. Neither does a duck have to swim. 





Too much of that. Here’s something lighter. In Ohio two circuit (district) court judges have 
refused advancement to the Supreme Court, because they could not afford the time or expense of 
making state-wide campaigns for re-election. In Kansas they would be saved that humiliation. The 
framers of our constitution, copying in part only from Ohio, made it impossible for a district judge 
to advance during the term for which he is elected. If I wasn’t so modest I would say that a 
governor of Kansas once thought he was tempting me by a suggestion of filling a vacancy on the Su- 
preme Court. Others have been offered the advancement and good judges too. A district judge has 
reached the peak in'Kansas—there is no going up unless it be to a seldom found opening on a Federal 
bench which may likely be filled, I was just going to say for political expediency, but let the 
thought perish. 


J. M. Challis, in mortal clay, is gone. Kansas’ gentleman of the bar. One day he appeared in 
court. He was very quiet. A jury was empanelled. The opposition lawyer had made an opening 
statement. Suddenly Challis seemed to arouse himself from thought. “Defendant demurs to the pe- 
tition and opening statement.” The judge glanced up at opposing counsel and suggested that ten days 
be granted for filing an amended petition. “Your Honor,” said J.M., “I have had a very pleasant visit 
in your city. Your hotels are fine. However, I have quit the practice of telling my opponents how to 
draw their petitions. Good day, sir.” The judge called the next case. 








Lots of things could be learned at the American Bar Association. For instance, each Kansas district 
judge, had he been there, could easily have ascertained that our Kansas court system has no su- 
perior in the country. Districts containing the larger cities stand out as being more nearly up with 
their dockets than any other districts of the size anywhere in the country. That’s saying a good deal 
but we can prove it. 
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After reading the foregoing I am convinced this chat contains more grammatical errors, more 
improper juxtaposition of words and abuse of an enduring language, the English, than any other 
“what-not” of like length. 


vo 





In conclusion. When is a court justified in inviting criticism? For fifty years a distinguished 
attorney has practiced with and before the judges of the eighteenth district. A will case involving 
large amounts of property, in which he is one of the chief beneficiaries, the will drawn by him, the 
deceased advised by him and now an action to set aside the will alleging undue influence on his 
part as counsellor and advisor brought to set aside the will. Should these eighteenth district judges 
or any of them hear the case? Why should judges lay themselves open to criticism attacking the 
integrity of the bench, however unfounded, when there are many other good judges in Kansas? 





FicTIon 


Fiction* 
Sec. 60-737 of the General Statutes provides that all fictions in pleadings are abol- 
ished, but a few fictions seem to persist in the law. 





In 1915 Kansas established a Civil Service Commission which continues to exist 
(on the statute books), and “Every applicant . . . shall be subjected to a test, which shall 
be public and competitive . . . Such tests shall be practical in their character . . . No 
question in any test shall relate to political or religious opinions or affiliations.” Sec. 
75-2906, G.S. 1935. 





“Be it enacted by the Legislature of the State of Kansas that there be appropriated 
out of the public treasury for each member of the Legislature the sum of $150 for ‘postage, 


telephone and telegraph expense’. 





“Tt shall be unlawful for any candidate . . . to expend, or directly or indirectly 
cause to be expended . . . in excess of ten per cent of the salary for the first year for 
the office to which such candidate is seeking nomination or election.” Sec. 25-903 G.S. 


. 1935- 





“Reposing special trust and confidence in the integrity, patriotism and ability of 
John Doe of Podunk I do hereby commission him a Notary Public.” 





“The petition must contain a statement of the facts . . . in ordinary and concise 
language, and without repetition.” Sec. 60-704 G.S. 1935. For instance: “The plaintiff's 
head, arms, shoulders, thighs, limbs, and his entire body, and his muscles, flesh, tissues, 
vessels, arteries, nerves, ligaments and tendons were burned, destroyed and impaired.” 
Yet, the plaintiff is alive and walking around, even as you and I. 





“It is unlawful (fine $5,000 and imprisonment for three years) for . . . any person 
receiving any salary or compensation . . . from the United States, to directly or indirectly 
solicit, receive, or be in any manner concerned in soliciting or receiving, any assessment, 
subscription or contribution for any political purpose whatever, from any other such of- 
ficer, employee, or person.” Sec 208, Title 18 on Crimes, U.S.C.A. 





“No money appropriated by any act shall be used for the compensation of any 
publicity expert . . .” Sec. 54, Title 5, U.S.C.A., passed in 1913, by the Congress of the 
United States. 





“The powers not delegated to the United States by the Constitution . . . are reserved 
to the States respectively, or to the people.” roth Amendment to United States Con- 
stitution. 


* Contributed by a prominent member of the Kansas Bar, with the idea that other contributions from 
lawyers throughout the state might prove interesting. 
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